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FOREWORD

Human trafficking is a complex and multi-dimensional organised crime
that is victimising millions of girls across the world. The inhuman exploitation of
young adolescent girls and women through trafficking is more in underdeveloped
and developing countries. The trafficking is taking place in varied forms and is
becoming difficult to prevent by the government machinery alone.

The trafficking signifies wide ranging crimes like cheating, kidnapping,
abduction, buying, selling, and wrongful confinement thus manifesting in various
forms of exploitation.

The human trafficking is also resulting in crimes like child labour, bonded
labour, sexual exploitation, rape, organ trade, etc.,

In order to deal with this highly organised crime of human trafficking, it has
been recognised and proved that only a concerted and an efficiently organised
response system must be put in place in the first instance.

It calls for the united effort from all stakeholders with effective discharging
of their individual responsibilities while working in tandem under a common
umbrella goal of rooting out human trafficking in all forms.

In this context, | am really glad to know that a definitive response system
that encompasses advocacy, prevention, action, rescue, and rehabilitation is
being promoted by Prajwala, India, a pioneering anti-trafficking organisation
founded by Ms Sunitha Krishnan, the Padma Shri awardee.



I really appreciate the daring initiatives with stupendous conviction, whole
hearted dedication, and impeccable integrity of Ms Sunitha Krishnan and her
Team Prajwala in carrying out their inspiring fight against human trafficking with
special focus on sex trafficking for the past two decades.

In this backdrop, | extend my heartiest congratulations to Prajwala for
successfully coming out with the customised Handbooks on Human Trafficking
for five different warriors in this fight.

The exhaustive and highly informative Customised-Handbooks, which are
replete with numerous case studies, will help the duty bearers in their efforts to
obliterate human trafficking which results in a brazen violation of basic human
rights of the victims and is robbing of them of their human dignity, protection, and
self-determination.

The five specialised and customised handbooks will go a long way in
training and empowering Judicial Officers, Prosecuting Officers, Labour Officers,
Child Welfare Committees, and Civil Society Organisations in ending trafficking.

The Handbooks, | am sure, will serve as the ready-reckoner, for the duty
bearers in preventing and fighting against all forms of human trafficking and to
effectively prosecute those who perpetrate such heinous crimes.

The customised handbooks will also help to fight against human trafficking
with a noble aim to create a safe and protective environment for victims of this
atrocious crime.

| found the customised handbooks, written in lucid style laced with many
real-life examples and come up with practical and legal solutions to deal with the
complex crime of this nature will inmensely be helpful in effective discharge of
the duties by the officers concerned.

| deeply appreciate the unique and gigantic initiative of collating and
presenting exhaustive information compiled in the customised handbooks.

I am sure the handbooks will serve as the game changers in the functioning
of the duty bearers in their respective areas of work while dealing with the
inhuman crime of human trafficking.



Legendary Saint Thiruvalluvar, the great philosopher, in his immortal
"Thirukkural" has said

Which means that....
"Those firm in mind will not slacken in their observance of the proprieties
of life, knowing, as they do, the misery that flows from the transgression from
them."

I hope all the warriors of this maha yagna of eradication of human
trafficking from the State of Telangana will keep this in mind while dealing with
the cases relating to human trafficking.

I extend my hearty congratulations and heartfelt appreciation to Ms Sunitha
Krishnan and her Team Prajwala for the inspiring work done to bring out these
handbooks and for their tremendous selfless and daring work with an objective
to end human trafficking and in giving a new life to the most vulnerable sections.

I wish your amazing and inspiring work continues to inspire many to be
part of this mission to end human trafficking and all forms of exploitation.

Best wishes

Dr. Tamilisai Soundararajan
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Former Judge
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FOREWORD

Trafficking in any form is a curse — whether it is trafficking in animals or
in humans. It crushes the spirit and soul of the victim. Unfortunately, this crime
does not seem to be going away and being an underground activity, the number
of victims mentioned in official records may not necessarily be reflecting the true
picture.

The task of obliterating trafficking from the face of the Earth is not the
sole responsibility of the government - all of us, as responsible citizens, have an
obligation to humanity to ensure that trafficking is abolished. But that is easier
said than done. The next best that we can do is to try and wipe the tear from the
eye of every victim. The five-volume Handbook on Human Trafficking is, in that
sense, an extremely significant publication marking, as it were, a concerted step
in that direction.

While each duty holder has his or her role to play in the exercise, it must
be appreciated that only a concerted effort will yield results. Therefore, each of
the duty holders addressed in these volumes must work in tandem. Parliament
may enact excellent laws in relation to trafficking, but if they are not faithfully
implemented, they will remain only in the statute and law books. Similarly, the
State Government may frame excellent welfare schemes, but the benefits must
roll out to those who need them. It is in this exercise that we must work collectively
and with a mission.

Itis also necessary to appreciate that there are several forms of exploitation
that have been haunting adults and children — sexual exploitation is only one of
them. There are instances of those who have been victims of a disaster having
to take loans at usurious rates of interest and are unable to repay them. They
are then victims of bonded labour and some of the more broken souls seek a
violent release from bondage and the vicissitudes of life. Women are sometimes
driven to prostitution and the girl child is sometimes forced into marriage, as
the pandemic has shown us. There have been instances of the sale of children,
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illegal adoptions and worse, sale of organs. In each of such cases, the police,
prosecution, judges and government officials at various levels have an important
role to play. Civil society organizations can independently play a powerful role in
changing the societal narrative in favour of the victims and providing them the
support that laws and welfare schemes of State Governments seek to give as a
matter of their right.

My commendations to all for their excellent work which, | am sure, will go
a long way in alleviating the pain and suffering of so many.

(Madan B. Lokur)

A-26, First Floor, Gulmohar Park
New Delhi- 110 049

E: madanlokur@outlook.com
M: +91 9868219007



FOREWORD

Human trafficking threatens the security of people around the world.
Trafficking is an extreme violation of human rights, infringing upon the basic
rights to human dignity, self-determination, protection, and integrity of victims
who may be women, men, or children.

Countries around the globe are battling this problem, and the United
States is no exception. The U.S. government has strived to create comprehensive
mechanismes to fight this menace domestically and internationally. Through the
Department of State, the U.S. government has created global partnerships to
combat human trafficking, bringing all segments of society to a common platform
in the fight against modern day slavery.

The Governments of India and Telangana have taken measures to combat
human trafficking. However, despite our best intentions the problem of human
trafficking continues to grow, making it incumbent on us to strengthen our
collective efforts, improve our capabilities, and build on existing momentum in
eradicating this abhorrent evil.

Each year, human traffickers deprive millions of victims — through force,
fraud, and coercion - of their unalienable rights to life, liberty, and the pursuit of
happiness. Despite sustained anti-trafficking campaigns, low levels of awareness,
poor conviction rates, and the risk of re-victimization, have hampered efforts to
combat human trafficking. Judicial officers in India play an important role in this
regard as they are the most important duty bearers in the criminal justice system
responsible for delivering justice to victims of trafficking.

This user-friendly handbook compiled by experts in Indian jurisprudence
provides a succinct, step-by step procedure for judicial officers when dealing with
any case of human trafficking as per the Indian laws. It also provides details
of all relevant welfare schemes and policies of the Government of Telangana,
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which provides support to the victim. Judicial Officers will greatly benefit from
this comprehensive quick-reference handbook.

I would like to thank the Government of Telangana and our partner
Prajwala, led by 2009 recipient of the U.S. Department of State TIP Report Hero
Acting to End Modern Day Slavery Award Ms. Sunitha Krishnan, for their support
in conceiving and implementing this project, which | see as another step towards
dismantling human trafficking and ensuring the protection of future generations.

Joel R. Reifman
Consul General
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FOREWORD

The Crime in India Report 2019, issued by the National Crime Records
Bureau, Ministry of Home Affairs, Government of India states that the conviction
rate in trafficking cases is 29.1%. An analysis of the Crime in India Report issued
by the NCRB in the last 3 years shows that the average conviction rate in trafficking
cases is 32.7%. It has been observed that there are 3 main reasons for the low
convictions rate:

1. Hostile witnesses
2. Inadequate investigation
3. Delay in a trial resulting in loss of evidence

Human Trafficking is an organised crime with transnational reach and
connections. In this scenario, it is imperative that law enforcement bodies and
prosecution agencies address it as such and ensure culpability in all cases.
Threat, intimidation, repeatedly having to describe past trauma and the high
costs involved are just some of the reasons victims feel discouraged to access
justice through the criminal justice system. In the current system, the weight of
evidence is on the victim and this needs to change to ensure victim protection
and effective prosecution in cases of human trafficking.

The Ministry of Home Affairs, Government of India in its recent advisories
No. 24013/4/2020-ATC issued on 6" July 2020 and No. 15011/31/2019-ATC
issued on 27" December 2019, emphasized the role of the prosecution in
combating the organised crime of human trafficking in the country. The role of
the Judiciary is essential to ensure justice is done and the rights of the victims
are protected in the process.

This user-friendly handbook for the Judiciary in Telangana is an attempt
to collate existing laws, policies and judgements to empower the Judiciary while
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hearing cases of human trafficking, keeping the victim at the centre of focus. For
the first time, laws and policies related to all forms of human trafficking have been
collated and complied in a concise manner to serve as a reference handbook for
the stakeholder.

| place my humble gratitude to Smt. Perugu Sreesudha, Chairperson,
Telangana Cooperative Tribunal and Shri Shasikanta Mishra, Principal Secretary,
Law Department, Government of Odisha for their support in reviewing this
handbook and making it relevant for all Judicial Officers in Telangana.

This handbook would not be possible without the support of our valued
partner International Justice Mission, India whose practical experience and
longstanding efforts in the anti-trafficking mission shaped the content.

The U.S. Consulate General Hyderabad and the U.S. Embassy, New Delhi
has been our long-standing partner and collaborator supporting us actively in the
anti-trafficking mission. | humbly acknowledge the entire team of Public Affairs,
U.S. Consulate General Hyderabad who was actively involved in the development
of this handbook.

I do believe this humble initiative will be a ready to use guide for any
Judicial Officer who is dealing with a case of human trafficking, supporting the
prosecution to uphold truth and ensure justice for the victim.

Sunitha Krishnan
Padmashree Awardee
Founder, Prajwala



PREFACE

From the word go, this Handbook was meant to be a practical tool to aid Judicial
Officers to preside over trafficking cases and ensure justice for victims. To
maintain this objective, a brief needs assessment was conducted with Judicial

Officers across the country. The goal was to understand the following:

a. Specific challenges Judges face while prosecuting human trafficking

cases
b. Gaps in current resource materials available to Judicial Officers

c. Recommendations for the development of the Handbook
The conclusion of the needs assessment is below:

Challenges faced by Judicial Officers include:

1. Witnesses especially victims turning hostile.

2. Delays in the trial (Mainly caused by unnecessary adjournments and
non-attendance of official witnesses such as Medical Officers and

Investigating Officers on the date fixed).

3. Victim's unwillingness to testify due to stigma.

4. Lack of institutional mechanism for convergence amongst duty bearers

resulting in the lack of legal support to victims.

Based on this needs assessment, it was felt that the current handbook for

judiciary must encompass the following points:

1. The handbook must be in the format of a ready reckoner that lays down
the rights a victim has during a trial and the mandate of the court in a

human trafficking case.

2. Content must include both Central and State Government notifications

and G.0.s and government schemes for rehabilitation.

3. Summary of judgements relevant to human trafficking cases.

This user-friendly handbook has been designed primarily as a ready reckoner
supported with citations. The hope is that this handbook serves as a guide to

the judges on their role in the various stages of human trafficking cases.
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AHTU
BLSA
CrPC
cwc
DLSA
DM
FIR
Gol
10
IPC
ITPA

JJA

NALSA
NGO

POCSO

RC
SC

SC/ ST (POA)
Act

SOP

ST

LIST OF ABBREVIATIONS
Anti-Human Trafficking Unit
Bonded Labour System (Abolition) Act, 1976
Code of Criminal Procedure, 1973
Child Welfare Committee
District Legal Services Authority
District Magistrate
First Information Report
Government of India
Investigating Police Officer
Indian Penal Code, 1860
Immoral Traffic (Prevention) Act, 1956

The Juvenile Justice (Care and Protection of Children)
Act, 2015

National Legal Services Authority
Non-Governmental Organization

The Protection of Children from Sexual Offences Act,
2012

Release Certificate
Scheduled Castes

Scheduled Castes and Tribes (Prevention of
Atrocities) Act, 1989

Standard Operating Procedures

Scheduled Tribes
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HOW TO USE
THE HANDBOOK

This Handbook provides an outline of the role that Judicial Officers play in
a human trafficking case as one of the primary functionaries in our criminal
justice system. The role of the Judicial Officers has been derived from existing
laws, judgements, policies, Government Orders and Standard Operating
Procedures issued to combat trafficking.

This handbook has two segments:

- This provides the role of the Judicial Officer
in a sequential manner right from the start of the case, from the first
remand hearing to the judgement.

- This provides the relevant policies and schemes
of the Government of Telangana that can be used for the welfare and
rehabilitation of the victim. This segment also provides the relevant
court rulings that the Judiciary can use.

Some important points to use this handbook are:

The ‘Role of Judiciary’ is a comprehensive chapter that details the step-
by-step process in a case. Each step has the statutory requirement
clearly outlined, additionally, it also provides the policies and schemes
of the Government of Telangana which can be used for the welfare of
the victim at that stage.

As victim assistance and support are integrated into the sequential
steps, if provided it could greatly enhance the efficiency of the trial.

The ‘Policies and Schemes’ chapter is a ready reference of all the
relevant policies and schemes issued by the Government of Telangana,
which if appropriately used can become a great support mechanism
for a victim who will be further motivated to testify in the court. The
chances of compliance of a policy or a scheme is much higher if there
is a supporting judicial order.

How to use the Handbook
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JUDICIAL OFFICERS



( ROLE OF JUDICIAL OFFICERS )

The role of a Judicial Magistrate in human trafficking cases begins either when
the police file the first remand report before the said Magistrate or a complaint
case is filed before the said Magistrate. In special situations, the Magistrate can
also initiate a rescue. Either way, the Judicial Magistrate may or may not see the
victims at this stage. It is imperative that the Magistrate considers the rights of
the victim and needs of the victim at every stage of the case.

In cases of human trafficking, it is always seen that the organized criminal
syndicate actively tries to influence the victim by either intimidation or emotional
manipulation to go hostile, hence safety and protection of the victim are
paramount which needs to be taken into account at every step when a victim is
required in the court.

Human Trafficking cases could be for the purposes of commercial sexual
exploitation, forced labour or bonded labour.

A Special Court constituted u/s 22A ITPA and presided over by a Judicial
Magistrate First Class will hear cases registered under ITPA. Cases registered
under POCSO will be heard by a Special Court presided over by a Session Judge
constituted u/s 28,31 and 33 of POCSO. In accordance with Sec. 33(1) of POCSO,
the Special Court can take cognizance of an offence under the Act without any
order of committal for trial. It can be done on a complaint disclosing facts,
which constitute such an offence, or upon a police report on such facts. A case
registered under 370 IPC and the SC/ST (POA) Act will be heard by a Judicial
Magistrate and after commitment, it will be heard by Special Court constituted
under the SC/ST (POA) Act. A case registered u/s 370 IPC and the Bonded
Labour Systems Act (BLSA) will be heard by a Judicial Magistrate in the pre-
trial stage and a Sessions Court after commitment. Please note that in a case
where IPC sections are charged in addition to BLSA, the District Magistrate has
no jurisdiction to hear the said case.

SOME SALIENT FEATURES OF HUMAN TRAFFICKING

1. A human being trafficked at any age:

a) Raj Bahadur v. the State of W.B., 1953 SCC OnLine Cal
129 - that traffic in human beings means to deal in men

Handbook on Human Trafficking for Judicial Officers in Telangana



and women like goods, such as to sell or let or otherwise
dispose of

b) Vishal Jeet v. Union of India, (1990) 3 SCC 318 — child/
women put to flesh trade

¢) Bandhua Mukti Morcha v. Union of India, (1984) 3 SCC 161
— Human put to bonded labour.

2. Consent of the victim/s is immaterial as per Explanation 2 of
Sec.370 IPC.

3. It's a misconception that agents and contractors are not
traffickers as these are the persons who transport the victim
from the source (village/town/city) to the destination and not
the factory/brothel owner. Anyone who recruits or transports or
harbours or transfers or receives the person/s by threats/force/
abduction/fraud/abuse of power/inducement for exploitation,
then that person commits the offence of trafficking u/s 370
IPC.

4. The trafficker could be well known to the victim or a stranger.
5. Parent/Guardian could also be a trafficker.

6. Need not always be transborder / inter-state, could be
intrastate, inter/ intra-district, inter/intra villages or within the
place of residence.

7. Victim's sense of understanding of the offence committed on
her/him in most cases is barely minimal.

8. The offence could be committed at the source, transit or
destination location.

9. Increasingly, emotional manipulation and grooming are
being used by traffickers to deceive victims and trap them in
situations of exploitation.

10. Trafficking by online means has further enabled this criminal
industry to spread it as a borderless crime making it more
difficult to detect.

Role of Judicial Officers



The role of the judiciary in human trafficking cases for commercial sexual
exploitation/prostitution may differ from that of a labour trafficking case.
Hence, the unique processes have been separately dealt with and the common
process is written thereafter. For ease of understanding, this Section is divided
into the following:

A. First Court Hearing
In Sex Trafficking Cases
« In Labor Trafficking Cases
+ A common process in all human trafficking cases
B. Post Remand Hearings

C. Some Useful Judgements

‘ A. FIRST COURT HEARING )

I. IN SEX TRAFFICKING CASES:

1. Power to Rescue

As per Sec. 16, ITPA a First Class Magistrate has the power to direct for
a rescue of a trafficked victim.

Sec. 16 ITPA

Rescue of person-(1) Where a Magistrate has reason to believe from
information received from the police or from any other person authorized
by the State Government in this behalf or otherwise, that any person is
living, or is carrying, or is being made to carry on, prostitution in a brothel,
he may direct a police officer, not below the rank of a sub-inspector to
enter such brothel and to remove therefrom such person and produce
her before him and (2) The police officer, after removing the person shall
forthwith produce her before the Magistrate issuing the order.

Handbook on Human Trafficking for Judicial Officers in Telangana



2. Production of Victim

i) The Police Officer will produce any major victim removed u/s 15(4)
or u/s 16(1) of the ITPA, 1956 from a place of commercial sexual
exploitation before a Magistrate within 24 hours as u/s 17(1) of the
ITPA.

i) As u/s 17(1) ITPA, if the appropriate Magistrate is unavailable,
then the Police Officer must produce the victims to the nearest
magistrate of any class, who will pass an order for intermediate
custody, which shall not be more than 10 days till the victim can be
produced before the appropriate magistrate. Care should be taken
to ensure that intermediate custody does not exceed 10 days and
no person will be handed over to any person who may exercise
harmful influence.

Sec. 17(1) ITPA

When the special police officer removing a person under sub-section (4)
of Sec.15 or a police officer rescuing a person under sub-section (1) of
Sec.16, is for any reason unable to produce her before the appropriate
Magistrate as required by sub-section (5) of Sec.15, or before the
Magistrate issuing the order under sub-section (2) of Sec.16, he shall
forthwith produce her before the nearest Magistrate of any class, who
shall pass such orders as he deems proper for her safe custody until she
is produced before the appropriate Magistrate, or, as the case may be, the
Magistrate issuing the order: Provided that no person shall be,

(i) detained in custody under this sub-section for a period exceeding
ten days from the date of the order under this sub-section; or

(i) restoredto orplacedinthe custody of a person who may exercise
a harmful influence over her.

iii) Medical Examination - As per Sec.15(5A), the victim should be sent
for medical examination to a registered medical practitioner.

First Court Hearing 7



Sec. 15 (5A) ITPA

Any person who is produced before a Magistrate under sub-section (5),
shall be examined by a registered medical practitioner for the purposes
of determination of the age of such person, or for the detection of any
injuries as a result of sexual abuse or for the presence of any sexually
transmitted diseases. Explanation - In this sub-section, “registered
medical practitioner” has the same meaning as in the Indian Medical
Council Act, 1956 (102 of 1956).

3. Opportunity to be Heard

As per Sec. 17(2) ITPA, 1956, when the victim is produced before the
appropriate magistrate, provide an opportunity for the victim/person to be
heard.

4. Minor Victims

If the victim produced is a minor (aged under 18 years), the Learned
Magistrate has no jurisdiction and they should be forwarded to the CWC-u/s
29 of the JJA. The CWC as per Sec.31 of the JJA has the final authority for
the care, protection, treatment, development and rehabilitation of children
in need of care and protection.

In Prerana v. State of Maharashtra 2003 (2) MhLj 105, Hon’ble Bombay
High Court held that no Magistrate can exercise jurisdiction over any
person under 18 years of age if such person is in need of care and
protection.

Sec. 29 of JJA

(1) The Committee shall have the authority to dispose of cases for the
care, protection, treatment, development and rehabilitation of children in
need of care and protection, as well as to provide for their basic needs
and protection.
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(2) Where a Committee has been constituted for any area, such
Committee shall, notwithstanding anything contained in any other law
for the time being in force, but save as otherwise expressly provided in
this Act, have the power to deal exclusively with all proceedings under
this Act relating to children in need of care and protection.

Sec. 31 of JJA

(1) Any child in need of care and protection may be produced before the
Committee by any of the following persons, namely:

(i) any police officer or special juvenile police unit or a designated
child welfare police officer or any officer of the district child
protection unit or inspector appointed under any labour law for
the time being in force;

(ii) any public servant;

(ii) Childline Services or any voluntary or non-governmental
organization or any agency as may be recognized by the State
Government;

(iv) Child Welfare Officer or probation officer;

(v) any social worker or a public-spirited citizen;
(vi) by the child himself; or
(

vii)any nurse, doctor or management of a nursing home, hospital
or maternity home.

Provided that the child shall be produced before the Committee
without any loss of time, but within a period of twenty-four hours
excluding the time necessary for the journey.

5. Inquiry

As per Sec.17 (2) of ITPA,1956, direct a Probation Officer appointed under
the Probation of Offender’'s Act, 1958 (20 of 1958) to cause an inquiry on the
following:

First Court Hearing



6.

d)

The correctness of the information received u/s 16 (1)
The age and character antecedents of the person/victim

Suitability of parents, guardian or husband for taking charge of the
person/victim

Nature of influence the conditions in the home is likely to have if sent
home.

Temporary Custody

As per Sec.17(3) of ITPA, the inquiry period should not exceed 21 days and
the person/victim should be kept in safe custody ensuring there is no harmful
influence. Direct for temporary protective custody of the person/victim to a
Protective Home licensed u/s 21 of the ITPA as per Sec.17(2) of ITPA.

7. Care & Protection of Victims:

(i)

As the per the inquiry report submitted by the DPO if the person/victim
requires care and protection, direct the person to be kept in a credible
Protective Home licensed u/s 21 of ITPA and in accordance with
Sec.17(4) of ITPA for a period not less than one year and not more than
three years.

Ensure:

a) A bond is secured from the In-charge of the Protective Home
giving undertaking regarding proper care, guardianship, education,
training, medical and psychiatric treatment (Sec.17(4) of ITPA).

b) A person is appointed on behalf of the court to monitor the above
undertaking.

Sec. 17(5) of ITPA

Consider each case uniquely. In case there is a need for specialised
intervention, summon a panel of five respectable persons/social workers
who can assist in directing a holistic rehabilitation plan.

(i) Direct the Department of Women Development and Child Welfare,

Government of Telangana to issue Rs. 20,000/- (or whatever is the

10
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amount as per the updated policy) as relief amount to the women and
child victims. This is in compliance of G.0.M No. 28 dated 15/10/2012
issued by the Department of Women Development and Child Welfare,
Govt. of A.P. [Refer - Relevant Policy I]

(iii) Direct the Protective Home to comply with the Minimum Standards
of Care provided for in G.0.M. No. 16, dated 24/04/2010 issued by
the Department of Women Development, Child Welfare and Disabled
Welfare, Govt. of A.P. [Refer - Relevant Policy ]

8. Conditions for custody petition

As per Sec. 17 A, direct a credible/recognized welfare organization to conduct
a Home Investigation to ascertain:

+  Genuineness of the parents, guardian or husband claiming custody

+  The capacity of the claimant to keep/look after the victim/person

Home Investigation Report

Home Investigation Report (HIR) is a confidential report that records
observations on the home environment of the person filing custody
petition for the victim and assess the potential risks of the victim being
re-trafficked if handed to the petitioner.

Home inquiry for victims might indicate the likelihood of the custody
petitioner who could be the parents/members of the family or extended
families being involved in trafficking or living on the earnings of the victim.
It should be specifically recorded in the HIR whether the address of the
victim was traced and verified. This would also include the family’s socio-
economic situation, physical condition of the house, neighbourhood
environment and the psychological condition of the family. Some other
factors that should be studied is the family’s response when the victim
left home, whether any missing complaint was filed.

The HIR cannot assess the family being ‘permanently unfit’ but can be
assessed as ‘currently unfit’. After considering all the facts gathered, the
Magistrate will then make final orders for the safety and care of minor/
major victims of trafficking. The magistrate must consult a panel of 5

First Court Hearing
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respectable social workers while issuing order for the custody of victims
and passing the placement order in accordance with the judgement
passed by the Hon'ble Delhi High court in the case of Kumari Sangeetha
v. State. 1995 Cri. L.J. 3923 (Del.).

Procedure for Custody of Victim in Second Production Court Hearing (Sec.15-

17 ITPA)

Direct the Protective Home to provide an Individual Care Plan of the victim
based on her aptitude and education. Based on the Individual Care Plan of the
victim, pass the following directions for the protection and rehabilitation of the
victims:

i. Recommend the DM to implement the following G.O. issued by the
Department of Women Development, Child Welfare and Disabled
Welfare, Govt. of A.P for sustainable livelihood and rehabilitation of
trafficked victims:

a) G.O.M No. 14 dated 23/05/2008 for 70% reservation of seats
for trafficked victims for the diploma course in Smt. Durgabai
Deshmukh Women Technical Training Institute, Hyderabad. [Refer
- Relevant Policy Ill]

b) G.0.M No. 47 dated 31/08/2010 for ‘Reservation of Child Victims in
Govt. run residential institutions’. [Refer - Relevant Policy V]

Il. IN LABOUR TRAFFICKING CASES

Unlike ITPA, in labour trafficking cases especially in bonded labour cases where
entire families have been trafficked, there is no mandate under the law to produce
the ‘victim families’ before a court of law. They are produced before a District
Magistrate (DM) for rehabilitation purposes. Hence, the day after the rescue
operation and filing of the FIR, the accused are produced before the Court for
the remand hearing. During the said hearing if the Court is of the opinion that
the necessary rehabilitation measures and proceedings have not been initiated
in accordance with the existing laws and policies, then directions for the same
may be passed.

12 Handbook on Human Trafficking for Judicial Officers in Telangana



In such situations:

1.

Recommend the DM :

To immediately conduct inquiry under the Bonded Labour System
Abolition Act, 1976 (if it is a bonded labour case) and Central
Sector Scheme for Rehabilitation of Bonded Labourers, 2016, F. No,
S-11012/01 1 2015-BL, issued by the Ministry of Labour, Gol on 18
May, 2016 and in accordance with the SOP for Identification and
Rehabilitation of Bonded Labourer and Prosecution of Offender,
F.No. S11012/01/2015-BL issued by MoLE, Gol on 17/08/2017.

[Refer - Relevant Policy V & V]

To issue a Release Certificate to each victim after inquiry, if found
to be bonded labourer in accordance with the said documents.

To provide initial cash assistance of Rs. 20,000/-(or whatever is the
amount as per the updated policy) under the said Scheme within
24 hours of the issuance of the Release Certificate, in accordance
with the Central Sector Scheme for Rehabilitation of Bonded
Labourers, 2016 and from the Bonded Labour Rehabilitation Fund
of the District created as G.0.Ms No. 26 dated 23/05/2018 issued
by the Department of Labour Employment Training and Factories
(Labour) Department, Government of Telangana to facilitate safe
inter-state/inter-district return of victims, if not done already. [Refer
- Relevant Policy VII]

In accordance with Sec. 10 of the said SOP, coordinate with relevant
authorities for issuance of the following documents to the victims
to ensure holistic rehabilitation: Aadhar Card, Ration Card, Caste
Certificates, Voter ID, MNREGA Card, Land Patta, Government
health insurance and other relevant documents.

In accordance with Sec. 5(v) of the said Scheme, coordinate with
departments to provide the non-cash rehabilitation benefits to be
provided to the victims:

+  Allotment of house-site and agricultural land;
+ Land development;

Provision of low-cost dwelling units;

First Court Hearing 13



vi.

vii.

«  Animal husbandry, dairy, poultry, piggery etc.;
+  Wage employment, enforcement of minimum wages etc.

Notify the Vigilance Committee so that rehabilitation of the victims
may be monitored.

Coordinate with the source state district for rehabilitation in an
instance of inter-state/inter-district trafficking.

Direct the Labour Officer/Commissioner to:

Vi.

Initiate proceedings under the Minimum Wages Act and Payments
of Wages Act for recovery of wages and other violations of
labour law as per the SOP issued by the Ministry of Labour and
Employment, Gol.

Enroll and register victims under relevant labour laws for access to
benefits.

Initiate proceedings under other labour laws, if violations are found.

In cases of child labour, direct the Inspector or Nodal officer having
jurisdiction, to ensure that an account of the child is opened and the
appropriate funds are transferred from the Child and Adolescent
Labour Rehabilitation Fund to the child’'s account. Ensure that the
funds are transferred to the child’s account as per Rule 7 of the
Child Labour (Prohibition and Regulation) Amendment Rules, 2017
and the Child and Adolescent Labour (Prohibition and Regulation)
Act, 1986.

In cases of child labour, direct District Nodal Officer to upload case
in PENCIL Portal.

In cases of child labour, provide rehabilitation and economic
compensation as per MC Mehta v State of Tamil Nadu and Ors AIR
1997 SCC 699 judgement in which:

1) Rs. 20,000 (or whatever is the amount as per the updated
policy) per child are to be paid by the employer to a ‘Child Labour
Rehabilitation-cum-Welfare Fund’ to be used only for the benefit of
that child and

2) In addition, the government is to provide employment to an adult
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family member of the child or contribute Rs. 5,000 (or whatever is
the amount as per the updated policy) per child to this fund. See Sec.
8.3 of the Standard Operating Procedure for the Enforcement of
Child and Adolescent (Prohibition and Regulation) Act, 1986 issued
by the Ministry of Labour and Employment, Gol in September, 2017.
[Refer - Relevant Policy VIII]

vii. Notify the case details to the following Committees formed by the
Department of Labour Employment Training and Factories (Labour)
Department, Government of Telangana for further action and relief:

a. District Vigilance Committee formed under Sec. 13 BLSA
and G.0O.M 20 dated 04/04/2018 issued by the Department
of Labour Employment Training and Factories (Labour)
Department, Government of Telangana. [Refer - Relevant

Policy IX

b. State Level Monitoring Committee for Bonded Labour
formed vide G.0.M No. 19 dated 04/04/18, Department
of Labour Employment Training and Factories (Labour)
Department, Government of Telangana for further action
and relief. [Refer - Relevant Policy X]

c. State Level Monitoring Committee for Child Labour formed
vide G.0.M No. 25 dated 23/06/17, Department of Labour
Employment Training and Factories (Labour) Department,
Government of Telangana for further action and relief.
[Refer - Relevant Policy XI]

d. State Resource Centre for Child Labour formed vide G.0.M
No. 246 dated 26/05/2018, Department of Labour
Employment Training and Factories (Labour) Department,
Government of Telangana. [Refer - Relevant Policy XII]

11ll. COMMON PROCESS IN ALL HUMAN TRAFFICKING CASES
1. Child Victims

If child victims (below 18 years) are produced before the Court, pass an order
for admission to an appropriate licensed Child Care Institution and also for
production before the Child Welfare Committee as per Sec. 29 and 31 of the
JUA.
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Refer: Babita Kalkhor v. State, 2012 ALL MR (Cri.) 495 (Bom.) & Prerana v.
Maharashtra, Cr.Writ Petition No. 1694 of 2003.

Direct the 10 to-

Vi.

Vii.

Forward the case documents to the DM, the Chair of the District Level
Committee on Human Trafficking formed vide G.0.M No. 1, ‘Policy for
Combatting Trafficking of Women and Children for CSE’ issued by the
Department of Women Development and Child Welfare, Govt. of A.P. on
03/01/2003 [Refer - Relevant Policy XIlI] to enable the Committee to
monitor the rehabilitation and case progress of the victims.

Forward the case documents to DLSA for interim compensation u/s
357A CrPC and for assigning a Panel Advocate and Para Legal Volunteer.

Initiate proceedings under the Prevention of Money Laundering Act,
2002 if applicable.

Notify the District AHTU, State AHTU and State Nodal Office of Human
Trafficking (if the case isn't from AHTU) and to State Nodal Officer for
Human Trafficking for monitoring purposes in compliance with G.0.M
No. 165 dated 25/06/2011 issued by the Home Department, Govt. of
A.P. [Refer - Relevant Policy XIV]

In cases of inter-state trafficking where victims have returned to their
home state, to record victim's statements u/s 161 CrPC via video
conferencing facilitated by DLSA, since Memo No. 2323/ W.P. A 2/2011
dated 02/04/2014 issued by Department of Women Development and
Child Welfare, Govt. of A.P provides for victims evidence in court to be
recorded via video conferencing. [Refer - Relevant Policy XV]

If victims are being threatened, to proceed under the Witness Protection
Scheme, 2018 issued by the Ministry of Home Affairs, Gol and in the
judgement passed by the Hon'ble Supreme Court of India dated 5%
December, 2018 in WP (Cri) No. 156 of 2016.

Conduct medical test of the victims for the purposes of determination/
age verification (Ossification test), injury or diseases incidental to the
exploitation, if not conducted already. This is in accordance with Sec.
15(5A) ITPA and SOP for Identification and Rehabilitation of Bonded
Labourer and Prosecution of Offender, FNo. S11012/01/2015-BL issued
by MoLE, Gol on 17/08/2017 and for POCSO cases u/s 27 of POCSO.
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viii. Direct 10 to prepare victim impact assessment report.

Victim Impact Assessment:

In the case of State of M.P. v. Saleem, (2005) 5 SCC 554, the Supreme
Court of India held that the quantum of punishment must be consistent
with the atrocity and brutality that the crime infliction has brought down
upon the victim. For this purpose, a Victim Impact Statement allows the
courts to factor in the extent of the damage which has been caused to
the victim as a direct result of the offence.

The Delhi High Court in Satya Prakash v. State, (2013) 3 MWN (Cri) 373,
held for the first time that SHO of the concerned police station must be
deputed to conduct an inquiry and lodge a report termed — ‘Victim Impact
Report’ in cases of road accidents. However, in order to guarantee to
victims the right to be heard and considered, there is an urgent need to
make the concept of Victim Impact Statement applicable to the criminal

justice system in general.

2. Legal Aid

Recommend the DLSA to:

Initiate process for interim compensation to be provided to the victim in
accordance with G.0.M No. 9 dated 07/03/2015 issued by the Telangana
State Legal Services Authority u/s 357A CrPC [Refer - Relevant Policy
XVI]. Recommendation must be made to the DLSA irrespective of the
decision of conviction or acquittal of the accused in the case.

Ensure victim has received all rehabilitation benefits under various
schemes and policies of the government.

Assign a panel advocate to represent the victims in the case and a Para
Legal Volunteer for follow up of rehabilitation. This is in accordance
with the Legal Services Authorities Act, 1987 and the NALSA (Victims
of Trafficking and Commercial Sexual Exploitation) Scheme, 2015.
[Refer - Relevant Policy XVII]

To coordinate with the respective DLSA of the district where the victim
currently resides, in cases of inter-state and inter-district trafficking. In
case of a child victim, such order shall be simultaneously forwarded to
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the respective Child Welfare Committee for necessary information and
action.

v. To facilitate the recording of victim’s statement via video conferencing
in compliance with Memo No. 2323/ W.P. A 2/2011 dated 02/04/2014
issued by the Department of Women Development and Child Welfare,
Govt. of A.P.

Victim Compensation

In the matter of Ankush Shivaji Gaikwad v. State of Maharashtra, (2013)
6 SCC 770, the Supreme Court held that firstly, Sec. 357 was introduced
to reassure the victims that they are not forgotten in the criminal justice
system and secondly, that while the provision leaves the question of
award of compensation to the discretion of the court, it also confers
a power coupled with a duty on the courts to apply their minds to the
guestion of awarding compensation in every criminal case.

3. Charges

If offences listed on the FIR are incomplete, direct the 10 to conduct further
investigation.

For instance, on perusal of an FIR filed under the BLSA, the Child and Adolescent
Labour (Prohibition and Regulation) Act, 1986 and Sec. 342 IPC and case diary,
the Court might assess that investigation u/s 370 IPC must be initiated since
prima facie it seems to be a case u/s 370 IPC.

4. Victims Charged as Accused

If the FIR has u/s 4, 7 or 8 of the ITPA wrongly charged against the trafficked
victims, the Learned Court must direct the 10 to comply with the G.O. issued by
AddI. DIG CID, A.P Hyderabad, C. No. 21/DIG/WPC/CID 2003 dated 19/04/2003.
[Refer - Relevant Policy XVIII]

5. Foreign Victims

Foreign victims are also given equal status as victims of our country. In such
cases, direct the |0 to initiate process for repatriation of adult victims with
concerned authorities (not deportation as they are victims not accused).
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Government of India Office Memorandum No. 14051/14/2011-F. V1
dated 1 May 2012, notifies that Foreign National Human Trafficking
Victims should be treated differently. The police should not treat Human
Trafficking victims as accused under Foreigners Act. The memorandum
further explains that such victim’s details should be sent to the Ministry
of External Affairs for repatriation to their country.

6. Charges under SC/ST (POA) Act:

If FIR contains charges under the SC/ST (POA) Act, recommend DM to issue
victim compensation as provided for under the said Act as per the Notification
G.S.R 316(E) dated 31/03/1996 issued by Ministry of Welfare in accordance
with Sec 23(1) of the SC/ST (POA) Act. [Refer - Relevant Policy XIX]

( B. POST REMAND HEARING )

1. Support Person

Direct for a support person to accompany the victim during accused
identification/ Tl parade. Support person may be from a Protection Home/
reputed anti-trafficking civil society organization or PLV from DLSA.

2. Recording of victim statement u/s 164 CrPC

Magistrate may record statement of the victim u/s 164 CrPC. In sex trafficking
cases, due to the trauma the victim goes through, it is recommended that the
victim statements u/s 164 CrPC be recorded only when victim is ready as held
in Qutbun Nisha v. State of U.P, 2008 Cr. L.J. 3233, Magistrates should not
immediately record victim statements u/s 164 of the CrPC.

A statement recorded u/s 164 (5A) of a person who is temporarily or
permanently mentally or physically disabled shall be considered a statement in
lieu of Examination in Chief.

3. Guidelines for Bail in Human Trafficking Cases

i. Comply with the following guidelines laid down by the Hon’ble Supreme
Court of India and various High Courts for points to be considered
during bail hearings in human trafficking cases.
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Decisions on bail should not be made unless the results of the age
verification or re-age verification are received as the age of the victim is
a critical factor for bail. Bail should be denied in ITPA offences involving
minors as these are grave offences, Guria v. Uttar Pradesh, 2009 MANU
S.C. 1345.

Freedom Firm v. Commissioner of Police, Pune and Ors., Cr. Public
Interest Litigation No. 4 of 2015 decided by the Bombay High Court on
30.10.2015:

“. .. We cannot but see the malaise as both astonishing as how a judicial
officer can grant such bail and artful as to how an accused would

successfully overreach law and justice.”

“

... The application for bail

must take into account -

a.

b.

The fundamental right of the victim not to be trafficked . . .
The antecedents of the accused . . .

The repetitiveness of the offence - since it is a career in crime, it is
bound to be repeated upon the accused being released on bail thus
trafficking further similar victims which is the State’s duty to prevent.

The intimidation and threat that accompanies the relationship
between the accused and the victim. The victim is the helpless
chattel of the accused, the accused being in a position to threaten
her to lie and coerce her to turn hostile and thus tamper with
evidence.

The economic position of the accused, if a trafficker . . .

The violence involved in the case - reflected from the statement of
the victim and the other witnesses . . .

The subterfuge deployed by the accused in diverting the police
machinery from himself or herself - when non traffickers and other
docile persons who may be working for the accused in various
positions may be kept in the frontline for arrest and who need to be
released on bail as harmless co-accused.”
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The Bombay High Court has also given guidelines to be followed in relation
to bail applications:

“... It would be appropriate to set out some of the most needed guidelines
thus:

(i) Bail should be denied to habitual offenders.

(ii) Bail should be refused to brothel owner until the brothel is closed
and sealed.

(iii) Bail should also be denied if the victim is a minor.

(iv) Bail should also be denied in case of a violent offence which
would be seen from the statements of the victims and witnesses.

(v) Bail, upon stringent conditions, (if at all), be granted to the
trafficker or the brothel owners only after the statement of the
victim is recorded u/s 164 of the CrPC and only if all other aforesaid
conditions are met.

(vi) Anticipatory bail should be denied in ITPA cases.

(vilWomen accused who may be trafficker, brothel keeper or pimp
have the benefit of not being arrested after sunset. Hence, if she
has to be arrested the next day or has to be directed to report to
the police station the next day, it should NOT be stated to be a
reason for granting bail, she should be arrested during the legally
permissible hours and her application for bail must be considered
on the aforesaid parameters the next day.

(viii) The Magistrates and Judges shall use the following bail
checklist proforma while deciding the application for bail:

i. Whether antecedents of the bail applicant have been
checked.

ii. Whether antecedent report has been submitted before the
Court.

iii. Whether the address of the bail applicant and the local
surety has been verified by the Police and whether a report
has been submitted before the Court.
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iv. Whether bail applicant has had bail cancelled in the past.

v. If bail is applied for on medical grounds, whether treatment
within the jail is possible.

vi. Whether accused is likely to have contact with the victim
and intimidate or threaten her.

vii. Whether the accused is likely to repeat the offence, i.e.,
whether he/she would be able to return to and run the
brothel.

viii. Whether the brothel is already sealed (and if not to undergo
the process of sealing before any order of bail is passed)”.

“Needless to mention that once an accused has absconded or jumped
bail, his or her bail must be cancelled and treated as cancelled.”

vi.

The Supreme Court in Upadhyay v Singh & Ors (2002) 3 SCC 598,
recognized that a valid and “basic” ground upon which to cancel bail
u/s 439(2) of the CrPC 1973 is if the accused tampers with evidence or
threatens a prosecution witness.

In a trafficking case where SC/ST (POA) Act Sections are charged,
accused are not entitled to anticipatory bail as per Sec. 18 of the Act.

In cases where an accused has been charged u/s 370 of IPC and
BLSA, a common objection is that the facts of the particular case does
not attract the offence u/s 370 IPC. This is because, while offences
under Sec. 370 are non-bailable, offences under the BLSA are bailable
offences. Court must allow the argument of the prosecuting officers
citing judgements wherein the accused has been convicted under both
those offences.

The defence may also obtain affidavits from relatives of the victim
stating that a false case has been lodged or that the victims migrated
of their own volition. To counter this, two arguments may be allowed by
the Court:
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(a) that the explanation to Sec. 370 of the IPC, 1860, states that consent
of the victim is immaterial in determining the offence of trafficking or

(b) that the Supreme Court in Rachapalli Abbulu and Others v. State of
Andhra Pradesh (2002) 4 SCC 208, disapproved of the practice of such
affidavits being obtained in advance and called it an attempt to subvert
the justice system.

Rachapalli Abbulu and Others v. State of Andhra Pradesh [(2002) 4 SCC
208, the practice adopted by the defense side in getting the affidavits
of these witnesses in advance is to be deprecated. That, in a way, amounts
to an attempt aimed at dissuading the witnesses from speaking truth
before the court. The Trial Judge as well as the High Court rightly rejected
the defence contention. These witnesses appear to be illiterate persons.
Their so-called affidavits must have been either cooked-up or obtained by
playing a fraud on them. This type of interference in the criminal justice
system shall not be encouraged and is to be viewed seriously.

vii. In the case of Thammanam Shaji Vs State of Kerala AIR 2006 SC 100,
if any of the bail condition are violated, the Magistrate can cancel bail
even if the bail is granted by higher courts.

4. Further Investigation

i. May direct for further investigation in cases where charges filed are
incomplete or where a B report is filed.

ii. Ensure that the police submit a final report containing the following
information:

a) The names of the parties;
b) The nature of the information;

c) The names of the persons who appear to be acquainted with the
circumstances of the case;

d) Whether any offence appears to have been committed and, if so,
by whom;

e) Whether the accused has been arrested;
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f)  Whether the accused is released on his personal bond and, if so,
with or without sureties;

g) Whether he has been forwarded in custody u/s 170;
h) All relevant supporting documents pertaining to the offence and

i) The statements of all witness on which the prosecution intends to
rely. Sec. 173 places a continuous duty on the 10 to forward to the
Magistrate any additional reports that may be necessary to keep
the court updated of further facts that may have come to light or
further evidence that the police may have obtained.

The Supreme Court has held that such investigation standards require police
to question and record statements from parties who may possibly possess
relevant information, to quickly take into custody hard evidence, and have
experts file an urgent forensic report so that no valuable clues are lost.

The Hon'ble Supreme Court in Vinubhai Haribhai and Others v The State of
Gujarat and Another dated 16 October, 2019 held that a judicial magistrate
has wide powers u/s 156(3) read with Sec. 156(1) and Sec. 2(h) read with Sec.
173(8) of CrPC to direct further investigation, upon an application or suo moto,
even at the post-cognizance stage before the commencement of trial.

Hon'ble Supreme Court in Bhagwant Singh vs. Commissioner of Police and
Anr. (1985) 2 SCC 537, the report may conclude that an offence appears to
have been committed by a particular person or persons and in such a case, the
Magistrate may do one of three things:

a) he may accept the report and take cognizance of the offence and issue
process or

b) he may disagree with the report and drop the proceeding or
c) he may direct further investigation under sub-section (3) of Sec. 156

and require the police to make a further report.

The report may on the other hand state that, in the opinion of the police, no
offence appears to have been committed and where such a report has been
made, the Magistrate again has an option to adopt one of three courses:

(1) he may accept the report and drop the proceeding or
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(2) he may disagree with the report and taking the view that there is sufficient
ground for proceeding further, take cognizance of the offence and issue process
or

(3) he may direct further investigation to be made by the police under sub-
section (3) of Sec. 156.

It also adds that if the Magistrate is not inclined to take cognizance of the
offence and issue process, the informant must be given an opportunity of being
heard (by filing a protest petition), so that he can make his submissions to
persuade the Magistrate to take cognizance of the offence and issue process.

State of Punjab vs. CBI & Ors. (2011) 9 SCC 182, Elicits that the provisions of
CrPC do not curtail or control the inherent powers of the High Court available
u/s 482 of CrPC or the plenary powers of the Supreme Court available under
Article 142 of the Constitution of India, or the writ jurisdiction of the Supreme
Court and High Court under Article 32 and 226 of the Constitution respectively,
and they are competent to direct reinvestigation to secure the ends of justice or
to prevent the abuse of any process of the Court.

Where a B report is filed by the Police

The magistrate on perusal of records finds u/s 161 CrPC statements are not
aligned to charges, then can question why u/s 164 CrPC was not sought and
record the same while directing further investigation.

5. Seeking status report in case of a prolonged investigation

Where filing of Final Report is delayed by 10, direct for 10 to present the case
diary to enquire about the status of the investigation u/s 172(2) of CrPC. The
Court may then send for the police diary of the case, which contains a daily
report of the steps taken in the investigation by the police officer and check the
progress made in the investigation. The Court can monitor the investigation as
per the decision in Sakri Vasu Vs State of U.P. and another (2008) 2 SCC 409.

Since human trafficking is an organised crime, the longer a Final Report is
delayed, the greater is the loss of evidence due to attempts of intimidation and
influence over victims.

6. Charges

At the time of framing of charges, if insufficient charges are filed, the Learned
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Court may frame additional charges. Itis seen that since there is low awareness
of Sec. 370 IPC or the Special Laws, charge sheets don't always have accurate
charges in trafficking cases thereby leading to a discharge or acquittal.

If a trafficked victim is charged as an accused, discharge the victim u/s 239 of
CrPC.

Stree Atyachar Virodhi Parishad v. Dilip Nathumal Chordia (1989) 1 SCC
715, In fact, Sec. 227 itself contains enough guidelines as to the scope of
enquiry for the purpose of discharging an accused. It provides that “the
Judge shall discharge when he considers that there is no sufficient ground
for proceeding against the accused”. The ‘ground’ in the context is not a
ground for conviction, but a ground for putting the accused on trial. It is
in the trial, the guilt or the innocence of the accused will be determined
and not at the time of framing of charges. The Court, therefore, need
not undertake an elaborate enquiry in sifting and weighing the material.
Nor it is necessary to delve deep into various aspects. All that the Court
has to consider is whether the evidentiary material on record if generally
accepted, would reasonably connect the accused with the crime. No
more need be enquired into.

7. Trial

Hostile Witness/Victim

If victim/witness turns hostile while giving evidence, the Magistrate may allow
the Prosecuting Officer to declare the victim hostile and proceed to cross-
examine the witness and the parts of statement recorded u/s 161 of CrPC may
be put to him/her and also direct 10 to mark the contradiction.

Adding Documents/Withesses

If certain documents are not present in the charge sheet, on the application of
prosecuting officers, Court shall summon a witness through which the requisite
documents may be exhibited. For e.g. if the charge sheet doesn't contain
release certificates issued under the BLSA in a 370 IPC and BLSA case, then the
SDM/DM who issued the RC may be summoned so the RCs can be exhibited.
In sex trafficking cases, if proceedings u/s 18 of the ITPA for closure of brothel
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has been initiated, the DM may be summoned to exhibit the said documents.
Also u/s 313 of CrPC, Magistrate may summon any person as witness, if his
evidence appears to be essential to the just decision of the case.

Expedited Trials

a) Dismiss applications of adjournment filed either by the prosecution or
the defense. Ensure expedited trial.

b) It is observed that prolonging a trial in a human trafficking case is a
defence tactic to buy time so that crucial prosecution evidence such as
the evidence of victims is lost. Hence, the trial must be completed in a
timely manner.

c) If there is delay in apprehending co-accused, file a petition asking for
separate trial u/s 317(2) of CrPC.

The Supreme Court in Ashok Dhingra vs N C T of Delhi, (2000) 9 SCC 533 held
that if the trial has been delayed on account of delay in apprehending the co-
accused, the trial court may split up the case against the accused u/s 317
(2) of CrPC, and proceed with the trial so that the matter can be disposed as
expeditiously as possible.

Sec. 35 POCSO:

u/s 35 of POCSO, evidence of a child is to be recorded within 30 days of taking
cognizance of the offence by Special Court. Special Court to complete the trial
within 1 year from the date of taking cognizance of offence.

Sec. 309 CrPC:
Sec. 309(1) instructs the Court to continue to examine witnesses in attendance.

Sec. 309 states:

(1) In every inquiry or trial, the proceedings shall be held as expeditiously
as possible, and in particular, when the examination of witnesses has
once begun, the same shall be continued from day to day until all
witnesses in attendance have been examined, unless the Court finds the
adjournment of the same beyond the following day to be necessary for
reasons to be recorded.

(2) Sec. 309(2) instructs the Court not to adjourn when witnesses are

Post Remand Hearing 27



in attendance and unexamined except for special reasons recorded
in writing. Sec. 309(2) states in part (2), if the Court, after taking
cognizance of an offence, or commencement of trial, finds it necessary
or advisable to postpone the commencement of, or adjourn, any inquiry
or trial, it may, from time to time, for reasons to be recorded, postpone
or adjourn the same on such terms as it thinks fit, for such time as it
considers reasonable, and may by a warrant remand the accused if in
custody:

Provided that no Magistrate shall remand an accused person to custody under
this section for a term exceeding fifteen days at a time:

Provided further that when witnesses are in attendance, no adjournment or
postponement shall be granted, without examining them, except for special
reasons to be recorded in writing.

Uttar Pradesh v Shambhu Nath Singh 2001 S.C 1403, The Supreme
Court addressed the interpretation of Sec. 309 in Shambhu Nath
Singh, paras. 11, 13 stating that “the court is not given any power to
adjournthe case exceptin the extreme contingency” laid out in sub section
2 and made it clear that an adjournment requested for the convenience
of the advocate is not a valid reason to grant an adjournment when
witnesses are present. We make it abundantly clear that if a witness is
present in court he must be examined on that day. Courts are to examine
witnesses when present and if there exists “special reasons” for not
examining those present, judicial officials must place those reasons in
the order for adjournment. Court in the same judgement has required
courts, in case of adjournments, to pay out costs to witnesses which
are commensurate to the loss suffered by the witness. If the witness is
present and the accused is absent, the Supreme Court has also stated
that Courts can cancel the bail of the accused. Also, speedy trials are in
the interest of society.

Proceeding against absconding accused: Every accused is given the right to a
fair trial, which includes the opportunity to confront/cross examine witnesses.
However, while this is an invaluable right, it is not absolute. Sec. 299 of CrPC
allows for recording of evidence in the absence of the accused. This ensures
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when the accused is subsequently arrested and tried for the offences they have
been charged with, they cannot benefit from the non- availability of witnesses
due to their death or any other incapability to give evidence. Their previously
recorded statements can form the basis of conviction against the accused who
had absconded subject to the provisions of the Evidence Act.

Nirmal Singh vs the State of Rajasthan, 1999 (3) SCC 650 ,The Supreme
Court held that statements of witnesses produced by the prosecution can
be recorded u/s 299(1) of CrPC if the court is satisfied that the accused
has absconded or that there is no immediate prospect of arresting him/
her. Later when the accused is arrested and put up for trial, and such
deposition of any witness is intended to be used as an evidence against
the accused, then the court must be satisfied that either the deponent
is dead or incapable of giving evidence or cannot be found or his/her
presence cannot be procured without an unreasonable amount of delay,
expense or inconvenience. In such cases, the evidence recorded u/s
299(1) of CrPC can form the basis of conviction.

Aarun Basha vs The State, CRL O P no. 28952 of 2018, The Madras
High Court observed that the issue of absconding accused is one of
the major causes for pendency of criminal cases before trial courts.
It passed several important guidelines to deal with cases where some
of the accused persons were absconding and instructed trial courts to
effectively put into practice the provisions of Sec. 299 of the code which
deals with recording of evidence in the absence of accused.

8. Rights of Child Victims of Sex Trafficking u/s 33-38 of POCSO

Ensure trial under POCSO is conducted in compliance with Sec.33 to 38 of the
POCSO to protect victim's rights:

RIGHT SECTION

Mandated not to disclose any material which can lead to
disclosure of the identity of the child. (Ref: Nipun Saxena v. Union 23
of India, 2018 SCCOnLine SC 2772)
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Questions of Chief Examination and Cross Examination to be
submitted to the Judge by PP and Defence respectively. The 33(2)
Learned Judge would ask the child the questions

Breaks in testimony 33(3)
Child-friendly environment 33(4)
Child to not be repeatedly called to record evidence 33(5)
Refrain from aggressive questioning 33(6)

Identity of child not to be disclosed in investigation and trial
unless with permission of Special Court in written order for best 33(7)
interest of child

Compensation to child victim 33(8)
Evidence of child to be recorded within 30 days of cognizance 35
Trial to be completed in a year

Child not to be exposed to the accused. Video conferencing or 36
single visibility mirrors may be used

In-camera trial 37
Translator may be appointed or special educator 38

9. Legal Aid during Trial

a) Permit applications filed u/s 301 (20 read with Sec. 24 (8) of CrPC) for
the victim to engage a counsel.

b) The victim can engage a counsel of his/her choice to assist the
prosecution of the case. It is to be noted that the counsel shall not act
against the case of the prosecution and that the provision of 301(2)
read along with 24(8) means that the counsel for the victim increases
the participation and involvement of the victim directly during the trial.
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As per the decisions of several High Courts in Sathyavani Ponrani v. Samuel
Raj & Ors. 2010 (2) MWN (Cr.) 273, Shankar v. State of Karnataka & Ors. (2013)
2 AIR Kant R 265, Lokesh Singh v. State of Uttar Pradesh (2013) 83 ACC 379,
Uma Saha v. State of Tripura 2014 SCC OnLine Tri 859, Suneel Kumar Singh v.
State of Uttar Pradesh 2019 SCC OnLine All 957, and Khumukcham Nikita Devi
v. State of Manipur (2017) 176 AIC 839, the role of the victim's counsel should
extend to putting questions to victims, raising objections to irrelevant questions
put by the Public Prosecutor, and making oral arguments in addition to those
made by the Public Prosecutor.

In case where a victim has no support to engage a counsel, it should be permitted
through the legal services to have a panel lawyer appointed as per proviso (a)
of the NALSA (Victims of Trafficking and Commercial Sexual Exploitation)
Scheme, 2015.

10. Video Conferencing

Record evidence of victims via video conferencing. Recording of victim’s
statement via video conferencing in compliance with Memo No. 2323/ W.P. A
2/2011 dated 02/04/2014 issued by Department of Women Development and
Child Welfare, Govt. of A.P.

As per Sec. 311, the Learned Court is empowered to summon any material
witness during the trial if his or her evidence appears to be vital to the just
decision of the case. The Supreme Court in State of Maharashtra v. Praful B.
Desai, A.I.R. 2003 SC, stated that courts must bear in mind that the foremost duty
of the court is to do justice and an acquittal due to failure to produce available
evidence is a failing of justice in the same order as an unjust conviction.

Sec. 284 of CrPC states that whenever it appears to a Court that the
examination of a witness is necessary for the ends of justice, and that the
attendance of such witness cannot be procured without an amount of delay,
expense or inconvenience which, under the circumstance of the case, would be
unreasonable, the court may dispense with such attendance and may issue a
commission for the examination of the witness.
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STANDARD OPERATING PROCEDURES ON THE INTER-

JURISDICTIONAL TRANSFER OF EVIDENCE IN TRAFFICKING CRIMES

q

":’)

olclolo

THROUGH VIDEO CONFERENCING, 2017

The Presiding officer at the court point may direct the coordinator
at the remote point to introduce himself and all the other persons
present along with him in the room, before the witness starts
testifying.

Where, for any reason, a person unconnected to the case is
present at the Remote point, then that person may be identified by
the coordinator at the remote point at the start of the proceedings
and the purpose for his being present should be explained to the
Presiding Officer.

Third parties may be allowed to be present during VC subject to
orders of the Presiding Officer.

In case a victim is testifying, the Presiding Officer may allow a
guardian or a social worker to be present during the VC.

The Presiding officer shall confirm the identity of the person to be
examined with the assistance of the coordinator at the Remote
Point at the time of recording of the evidence.

The Presiding Officer needs to ensure that the person to be
examined at the Remote Point can be seen and heard clearly and
similarly, that the person to be examined at the Remote Point can
clearly see and hear the Court.
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The Presiding Officer needs to have, at all times, the ability to
control the camera view at the Remote Point so that there is an
unobstructed view of all the persons present in the room. In case
the person being examined in the Remote Point would need to
identify the accused at Court Point, or vice versa, the Court would
need to ensure that the video camera is positioned in such a way
that would allow the person being examined to have a clear and fair
view of such individual as if he/she were physically present in the
Court room.

The Presiding Officer may have a clear image of each deponent to
the extent possible so that the demeanour of such a person may
be observed.

While recording the evidence in writing, the Presiding Officer along
with making note of the demeanour of the witness must record any
interruptions due to internet connectivity or any other interference
that occured while the testimony was being recorded.

The record of proceedings including transcription of statement
needs to be prepared at the Court Point under supervision of

the Court and accordingly authenticated. Certain options are in
vogue. One is video-recording of the entire proceedings. Another,
and a better option, is that the soft copy of the transcript digitally
signed by the coordinator at the Court Point shall be sent by e-mail
to the Remote Point where a printout of the same may be taken
and signed by the department. A scanned copy of the statement
digitally signed by co-ordinator at the Remote Point be then sent by
e-mail to the Court Point. The statement received by the Court Point
through email be finally re-endorsed by the Presiding Officer.

The Presiding Officer may at the request of a person to be
examined, or on its own motion, taking into account the best
interests of the person to be examined, direct appropriate measures
to protect his privacy keeping in mind the witness'’s gender and
physical condition.
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6? If, in the course of examination of a person at the remote point
through VC, it is necessary to present a document to her/him, the
Court may permit such a document to be presented in the following
manner.

a. If the document is at the Court Point, by transmitting a copy of it
to the remote point electronically, including through a document
visualiser, and the transmitted copy being then presented to the
person being examined,;

b. If the document is at the Remote Point, by presenting it to
the person being examined and transmitting a copy of it to
the Court Point electronically, including through a document
visualiser. The hard copy would also be sent, subsequently, to
the Court Point by courier/mail.

E; The Presiding Officer needs to ensure that the provisions u/s 33 of
the POCSO Act, is adhered to, while examining a minor victim. This
includes:

a. Communicating all questions to the Presiding Officer, who shall
in turn put those questions to the minor victim.

b. Creating a victim friendly atmosphere by allowing a family
member, a guardian, a friend or a relative, in whom the minor
victim has trust or confidence, to be present in the court.

c. Frequent breaks for minor victims.

d. Not permitting aggressive questioning or character
assassination of the minor victim and ensure that dignity of the
minor victim is maintained at all times during the trial.

11. Language Interpreter

In cases of inter-state trafficking, where the victims belong to another state and
are not familiar with the language of the Learned Court, appoint a translator.

Sec. 277 of the CrPC requires that if a witness gives evidence in alanguage
other than the language of the Court, that evidence may be taken down
in that language if it is practicable to do so. If it is not practicable, a “true
translation” of the evidence must be made into the language of the Court,
which must then be signed by the Judge. See CrPC Sec. 277(b), see
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also Selvi J. Jayalalitha v. State Represented by the Superintendent of
Police, Dv and Ac, Chennai, 2011 CRLJ 1567;2011 (3) KarLJ 187 (Kar HC
2010).

12. Travelling Expenses For Victim

If an offence under SC/ST (POA) Act is charged along with trafficking, direct for
grant of travelling and maintenance expenses to the victim during investigation,
inquiry & trial as u/s 15A of SC/ST (POA) Act.

Direct for travelling expenses for victims/ witnesses who do not belong to SC/

ST, u/s 312 of CrPC and as per Andhra Pradesh The Criminal Rules of Practice

and Circular Orders, 1990, Rule 236-251.

13. Discretion to Permit Cross Examination of Deferred Witness

Oppose application filed by defence u/s 231 CrPC to defer the evidence of the
witnesses and delay the trial. Sec. 135 of the Indian Evidence Act, 1982 states
that the order in which witnesses are produced and examined in a criminal case
is regulated by the CrPC, in the absence of any such law in the CrPC, the order
is left to the Court’s discretion. Sec. 231 of the CrPC addresses the evidence for
the prosecution in a trial before a Sessions Court, but neither CrPC Sec. 231 nor
any other section in the CrPC directly addresses the order in which witnesses
should be produced and examined. Following judgements may be referred.

Lalu Alam vs. The State of West Bengal 2003 (2) ALT Cri 2, the discretion
to permit cross examination of any witnesses to be deferred until any
other witness or witnesses have been examined u/s 231(2), doesn’t
give the accused a right to ask for deferring the cross-examination in a
blanket way.

Abarna Mukhopadhyay vs. Diptiman Muhkopadhyay 2005 (2) CHN 92 The
accused has no right to ask for wholesale deferring of cross-examination
of witnesses.
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( C. SOME USEFUL JUDGEMENTS )

While deliberating on the case, refer to following key case precedents that
have been referred to by Judicial Officers across the country while passing
judgements in human trafficking cases:

1. LABOUR TRAFFICKING CASES

Conviction in Labour Trafficking Cases

Kumara v. State of Karnataka, (2014) SCC OnLine Kar 8254, In this case,
the accused made false assurances to the victims that he would pay them
handsomely, then took them as workers in his brick factory. He did not let them
go outside, provided no facilities like food, shelter or clothing and assaulted
them. The Court found the offences u/s. 370 IPC, Sec. 23 and 26 JJA and
Sec. 16, 17 and 18 of BLSA were prima facie shown, sufficient to deny the bail
application.

Definition of Bonded Labour

People’s Union for Democratic Rights Vs Union of india (1982) 3 SCC 235, Every
form of forced labour, ‘begar’ or otherwise, is within the inhibition of Article 23
and it makes no difference whether the person who is forced to give his labour
or service to another is remunerated or not. Even if remuneration is paid, labour
supplied by a person would be hit by this Article if it is forced labour, that is,
labour supplied not willingly but as a result of force or compulsion. Where a
person provides labour or service too another for remuneration which is less
than the minimum wage, the labour or service provided by him clearly falls
within the scope and ambit of the words ‘forced labour’ under Article 23.

Neeraja Chaudhary Vs State of Madhya Pradesh (1984) 3 SCC 242, Whenever
it is found that any workman is forced to provide labour for no remuneration or
nominal remuneration, the presumption would be that he is a bonded labourer
unless the employer or the State Government is in a position to prove otherwise
by rebutting such presumption.

Dhanurjaya Patel Vs State of Orissa 2002 (H) OLR 412, Deprivation of the
freedom of movement and right of expression with respect to person or
property can be connoted as the meaning to the term ‘slave’ or ‘slavery’. In this
case, as per the prosecution allegation, when a person is allowed to put a labour
of about 18 hours a day for a paltry sum of Rs.30/- may be with the assistance
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of his family members and yet he shall not have the freedom of expressing
his grievance against the exploitation and meagre payment, this Court finds no
better example of satisfying the requirement of the term ‘slavery’ in the context
of the present day scenario and the prevailing law. Therefore, the allegation
available from the Case Diary makes out a prima facie case satisfying the
requirement of the terms ‘slave’ and ‘slavery’ too.

Explanation when NGO is complainant

Neeraja Chaudhary Vs State of Madya Pradesh (1984) 3 SCC 242 at 251-252,
What is really necessary is to involve social action groups operating at the grass
roots level in the task of identification and release of bonded labourers....... It
is only through social action groups working amongst the poor that we shall
be able to discover the existence of bonded labour and we shall be able to
identify and release them.......(and) the State Government should start taking
their assistance instead of looking at them askance and distrusting them.

Burden of proof for bonded debt

As per Sec. 15 of the BLSA, the burden to show that debt claimed by a bonded
labourer is not bonded debt lies on the creditor.

Bandhua Mukti Morcha v. Union of India, (1984) 3 SCC 161, the Court held that,
“there would be no occasion for a labourer to be placed in a situation where
he is required to supply forced labour for no wage or for nominal wage, unless
he has received some advance or other economic consideration from the
employer and under the pretext of not having returned such advance or other
economic consideration, he is required to render service to the employer...".
Also, “whenever it is shown that a labourer is made to provide forced labour, the
Court would raise a presumption that he is required to do so in consideration
of an advance or other economic consideration received by him and he is
therefore a bonded labourer”. Further said that Sec. 15 of BLSA, “...lays down
that whenever any debt is claimed by any labourer or a Vigilance Committee
to be a bonded debt, the burden of proof that such a debt is not a bonded debt
shall lie on the creditor”. This presumption exists because otherwise, it would be
extremely difficult for bonded labourers to prove it is not a bonded debt because
they often do not have access to the appropriate evidence. If the employer has
complied with employment law documentation requirements then he/she will
have easy access to disprove the presumption if the debt is not a bonded debt.
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Fines alone are insufficient and need for appropriate punishment for bonded
labour violations

People’s Union for Democratic Rights Vs Union of India (1982) 3 SCC 235,
Magistrate seem to overlook the fact that labour laws are enacted for improving
the conditions of workers and the employers cannot be allowed to buy off
immunity against violations of labour laws by paying a paltry fine which they
would not mind paying, because by violating the labour laws, they would be
making profit which would far exceed the amount of the fine. We would like to
impress upon the Magistrates and Judges in the country that violation of labour
laws must be viewed with strictness and whenever any violations of labour
laws are established before them, they should punish the errant employers by
imposing adequate punishment.

Bandhua Mukti Morcha Vs Union of India (1984) 3 SCC 160, The Magistrates and
Judicial Officers are not sufficiently sensitised to the importance of observance
of labour laws with the result that the labour laws are allowed to be ignored
and breached with utter callousness and indifference and the workmen begin
to feel that the defaulting employers can, by paying a fine which hardly touches
their pocket, escape from the arm of law and the labour laws supposedly
enacted for their benefit are not meant to be observed but are merely decorative
appendages intended to assuage the conscience of the workmen. We would
therefore strongly impress upon the Magistrates and Judicial Officers to take a
strict view of violation of labour laws and to impose adequate punishment on
the erring employers so that they may realise that it does not pay to commit a
breach of such laws and to deny the benefit of such laws to the workmen.

Sec. 370 of IPC applies to trafficking

State of Odisha v. Pradesh, C.T (Special Act) Case No.11 of 2014, C.T(SA)
Case No. 27 of 2014 (Court of Additional Session Judge-cum-Special Judge,
Dharamgarh, District: Kalahandi, 24/12/2016), Based on the observations that
the accused had engaged the victims in the field of the accused for labour work
without any payment, using force with threat, after abducting them without
allowing them to come outside made against the accused persons, it can be
easily held that the essentials of the offence u/s 370 of IPC have been duly
fulfilled by the prosecution for making out that offence.

Dharmendra Kumar Beuria v. State of Orissa, (2015) SCC OnLine Ori 472, If there
is no dispute that there is a severe allegation, which is supported by independent
materials that the victim was exploited and harboured as a person’s similar to
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slave there is prima facie material before the Court indicating that the victim girl
was, for the purpose of exploitation, recruited and harboured in the houses of
the petitioners by inducing payment of money where FIR has been filed u/s 370
of IPC and BLSA.

2. SEXTRAFFICKING CASES

Consent obtained by fraud is not valid

Deelip Singh @ Dilip Kumar v. State of Bihar, AIR 2005 SC 203, If the consent
of the person from whose possession the girl is taken is obtained by fraud, the
taking is deemed to be against the will of such a person.

When detention may occur with victim's consent, or movement of victim's was
not restricted

Nilofar and Nilam Usman Shaikh v. State of Gujarat, (2004) 3 GLR 2630, While
the girls’ movements might not have been restricted but that would not take
out the case at present from the phrase as used in Sec. 9 of ITPA, ‘having the
custody, charge or care of, or a position of authority over any person’.

Abetment is allowed even if main accused has been acquitted:

Jamuna Singh v. State of Bihar, AIR 1967 SC 553, It cannot be held in law that a
person cannot ever be convicted of abetting a certain offence when the person
alleged to have committed that offence in consequence of the abetment has
been acquitted. The question of the abettor’s guilt depends on the nature of the
act abetted and the manner in which the abetment was made.

Procedural Irregularities

Lack of local witness

Bai Radha v. State of Gujarat, AIR 1970 SC 1396, Failure to fully comply with
the requirements of Sec.15(2) regarding local witnesses is ‘not an illegality
but is a mere irregularity’.

Failure to record grounds for search without warrant

Jurisdiction or power to make a search was conferred by the statute and not
derived from the recording of reasons. A search which is to be conducted
under the Act must comply with the provisions contained in Sec.15, but it
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cannot be held that if a search is not carried out strictly in accordance with
the provisions of that section, the trial is rendered illegal.

Evidence from illegal search can still be used if the evidence is relevant

State of Himachal Pradesh v. Shri Pirthi Chand and Anr., AIR 1996 SC 977, It
is settled law that illegality committed in investigation does not render the
evidence obtained during that investigation inadmissible. In spite of illegal
search, property seized on the basis of said search, still would form basis
for further investigation and prosecution against the accused.

Victim's Age

Victim's age is determined at the time the offence occurred, not at the time of
rescue

Smt. Narmada Govind Kamble v. State of Mah, 2010 CriLJ 1220, Even if it
is presumed that she was 18 years of age at that time, she was brought in
prostitution about 5 to 6 months before that and therefore it can be held
that she was minor at the time when she was first put in the prostitution.

Determining Victim's age - No rule that additional years must be added for
margin of error

State of U.P. v. Chhotey Lal, AIR 2011 SC 697, There is no such rule much
less an absolute one that two years have to be added to the age determined
by a doctor.

Sec.109 -115 IPC Abetment

U/s 109 of IPC, the act abetted must be committed in order to prosecute the
abettor. A person is an abettor of a thing if he/she instigates a person to act/
engages in any conspiracy/ intentionally aids, by an act or illegal omission, in
the commission of an offence.

Example: ‘A’ a trafficker from Mumbai contacts one of his associate’s ‘B’ resident
of Hyderabad to kidnap a girl ‘2’ from Warangal for carrying on prostitution. ‘B’
refused to commit the offence. If ‘B’ had kidnapped ‘Z' and handed over ‘Z' to
‘A’ and ‘A’ by threat forced ‘Z’ to accept sexual act with his customers, ‘A’ would
have been subject to the punishment of death or imprisonment for life for the
offences of Kidnap and Rape.
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‘B’ confessed the same that he did not act upon the abetment of ‘A".  Still ‘A’
shall be prosecuted as abettor of the offence for the offence u/s 370, 376 IPC
read with 115 IPC.

If ‘B" made any attempt to kidnap Z’ in consequence of the abetment, both ‘A’
and ‘B’ shall be prosecuted. ‘A’ for the abetment of offence and ‘B’ for the actual
offences committed against Z'.

Ashok Nivruti Desai v. State of Maharashtra, 1995 Cri. L.J. 826, the
Bombay High Court held that the following acts amount to abetment: 1)
the abettor watched the victim so that she could not leave the hut and
2) though the victim told her story to the abettor, the abettor did nothing
to help.

State v. Sayed Mohd Rowther. 1969 K.L.T. 819, 5811, Abetment is a
substantive offence, so, an abettor therefore can be convicted before the
principal offender is apprehended and put on trial.

Priya Patel v State of Madhya Pradesh, 2006, 6 S.C.C. 263, The residential
question on whether a woman can be charged for abetment of rape
was left open to the Courts to decide. The Court held that if in law, it is
permissible and the fact warrants such a course to be adopted, then the
courts can act in accordance with the law.

OTHER USEFUL RULINGS

Laxmi v. State, 2010 Manu Del. 3231, The Delhi High Court applied
Indian Evidence Act, Sec. 106 to place the burden on a brothel owner
charged under ITPA, to prove that he or she did not have knowledge of the
prostitution taking place on the premises. The High Court reasoned that
such knowledge was within the brothel owner’s mind.

Suseela v. State, 1982 (88) Cri. L.J. 702 Mad, A single instance of
prostitution is sufficient to prove the offence.

Jagbir Walia v. Delhi Administration, 1998 S.C.C. (Cri.) 1519, u/s 15 ITPA
the investigation is legal if the sub-inspector records the complainant’s
statement and then calls the SPO to the scene
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State v. Sardar Bahadur, 1969 Cri. L.J. 1120 (Cal.). No countersign of
the SPO is needed, While subordinates can carry out, and even conduct
a warrantless search, the SPO must be present, Delhi Administration v.
Ram Singh, A.LLR. 1962 (S.C.) 63. Subordinates may sign search lists,
witness statements or any other document related to the search and
investigation.

Madhavi Jadhav v. State, 2006 (1) Bom. C.R. (Cri.) 784, The SPO can
delegate the investigation to a subordinate officer.

Harbhajankaur v. State, 1969 Cri. L.J. 1038 (Bom.), Also, the subordinate
officer can sign the charge sheet.

Bai Radha v. Gujarat, A.I.R. 1970 (S.C.) 1396, While the compliance with
the SPO provision is mandatory, non-compliance with procedure related
to panchas and women police constables does not vitiate the trial unless
the accused can demonstrate prejudice.

Raja v. State, 2004 MANU Kar. 0520, The Karnataka High Court upheld the
conviction u/s 366 of IPC based on the facts: 1) The appellant abducted
a girl from Mysore by drugging her coffee and making her unconscious,
2) trafficked her to Mumbai from Bangalore and 3) sold her to a Mumbai
brothel for prostitution.

Manjappa v. Karnataka, (2010) 9 S.C.C. 334, The Supreme Court affirmed
the appellants’ conviction for violating IPC Sec. 366A because the
following evidence was sufficient to prove the offence: (i) The appellants
tricked a minor girl to come from her home in Karnataka by claiming they
would find her a job, (ii) they sold the minor girl to a brothel keeper and
(iiii) the brothel keeper forced her to prostitute.

3. JUDGEMENTS THAT ARE COMMON TO BOTH LABOUR AND SEX
TRAFFICKING

Understanding Discrepancies

Ignore discrepancies that do not affect the root of the offence of trafficking.
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Krishna Mochi and Others vs. State of Bihar, AIR 2002 SC 1965, When
a rustic or illiterate witness faces an astute lawyer, there is bound to be
imbalance and, therefore, minor discrepancies have to be ignored. Some
discrepancy is bound to be there in each and every case which should
not weigh with the Court so long as it does not materially affect the
prosecution case.

State of U.P. v. Krishna Master and Ors. AIR 2010 Sc 3071, The prosecution
evidence may suffer from inconsistencies and discrepancies, but that is
a short-coming from which no criminal case is free. The main thing to
be seen is whether those inconsistencies go to the root of the matter or
pertain to insignificant aspects thereof.

State of Madhya Pradesh v. Surendra Singh, (2014) SCC OnLine MP 8706,
Urmila Devi has corroborated the statement of the prosecutrix and given
the details. There are minor omissions and contradictions, but these are
natural. The omissions and contradictions show that the witnesses are
not tutored. Keeping in mind that the witnesses are not highly educated,
therefore, these contradictions are obvious.

Failure to examine some withesses

Raj Narain Singh v. State of U.P. and Ors., (2009) 10 SCC 362, It is not necessary
that all those persons who were present at the spot must be examined by the
prosecution in order to prove the guilt of the accused.

4. VICTIM COMPENSATION

While pronouncing judgement, send a recommendation to DLSA for victim
compensation within a time-bound manner u/s 357A CrPC and also in
accordance with the G.0.Ms No. 9 dated 07/03/2015 issued by Govt. of A.P.

Recommendation must be made to the DLSA irrespective of the decision
of conviction or acquittal of the accused in the case. DLSA may also be
recommended to ensure that the victim has obtained all rehabilitation benefits
under all relevant laws and policies.

In cases of Acquittal

If the case results in acquittal, the judgement may be sent to Director of
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Prosecution for processing. As per the Judgement in State of Gujarat
v. Kishanbhai, ((2014) 5 SCC 108), “on the culmination of a criminal case in
acquittal, the concerned investigating/prosecuting official(s) responsible for
such acquittal must necessarily be identified. A finding needs to be recorded in
each case, whether the lapse was innocent or blameworthy. Each erring officer
must suffer the consequences of his lapse, by appropriate departmental action,
whenever called for. Taking into consideration the seriousness of the matter,
the concerned official may be withdrawn from investigative responsibilities,
permanently or temporarily, depending purely on his culpability”.
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trafficking, hereby direct that the minimum standards of care as detailed in
Annexure shall be adopted and adhered to by all institutions and service providers
providing protective and rehabilitative facilities to victims of sex
trafficking/commercial sexual exploitation. Any non-adherence, deviation or
violation of the minimum standards of care shall entail concellation of
license/registration/recognition/grantin-aid as the case may be, apart from other
appropriate action.

4, Further, no institution providing such shelter shall be considered for
license/registration/recognition or grant-in-aid unless the Minimum Stondords of
Care os prescribed are provided and fully adhered to by the institution/service
provider.

5. Finally, all such institutions and service providers shall alse adept and put in
ploce the computerized tracking system with effect from 01-06-2010 as per the
software to be made avaoilable to them by the Director, W.D. & C.W. Dept.

6. This order issues with the cancurrence of Finance Depariment vide their UO

Note. 3253/69/Expr. WD/2010, Dated : 19-03-2010.
(BY ORDER AND IN THE NAME OF THE GOVERNOR OF ANDHRA PRADESH)

M. CHAYA RATAN
PRINCIPAL SECRETARY TO GOVERNMENT.

To

The Additional Director General of Police - CID.

The Director, Women Development & Child Welfare Department.

All District Collectors.

All Superintendents of Police.

All Regional Deputy Directors of Women Development & Child Welfare Department.
All Swadhar homes & Service providers concerned through Director, Women
Development & Child Welfare.

Copyto:

The Principal Secretary to Government Home Department, AP Secretariat,
Hyderabad.

The PS. to Chief Secretary, A.P Secretariat, Hyderabad.

The PS. to Chief Minister Government of Andhra Pradesh, Hyd.

The Commissioner Information & Public Relation.

All District Medical & Health Officers through Commissioner, Family Welfare Vidiya
Vidhan Parishat, Hyderabad.

All Project Directors DRDA / Indra Kranti Padam threugh CEQ. IKP
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All District Legal Service Autherities through A.P. State Legal Service Authority.

All District Aids and Leprosy through Project Director, Aids Control

All Child Welfare Committees through Director Juvenile Welfare, Correctional
Services & Welfare of Street Children.

The Managing Director of Housing, A.P Hyderabad.

All District Supply Officers through Commissioner Civil Supplies Department, Hyd.
The Principal Secretary to Government Housing.

The Commissioner Family Welfare, A.P Hyderabad.

The Director, Medical & Health Services, Hyderabad.

The Principal Secretary to Government Civil Supplies Depariment.

The Principal Secretary to Government Education Department.

The Principal Secretary to Government Rajiv Vidya Mission.

The Principal Secretary to Government Higher Education Department.

S.E/5.C.

// Forwarded :: by Order //

SECTION OFFICER
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facing more vulnerability or impact to have an equal access to services.

Gender sensitive : The program should be child friendly and focused on the
psychological recovery of the victim. The programs will recognize the gender based
vulnerabilities and risks, will be developmentally appropriate and ensure that the
recavery of the victim is paramount.

Accountable : All the programs will be accountable and will be subject to
mandatory external standardized care process audits.

STANDARDS OF CARE
Standard | : Location

1. Any home/shelter meant for victims of commercial sexual exploitation should
be located in a residential area and should be maintained and integrated in the
local scenario. The name board of the home should not reveal either the
purpose or the kind of benefit it provides. The home meant for 50 residents
should not be less than 5500 sq. ft, which includes, different fypes of spaces
required.

2. Thelocation of the home should minimize risk to the residents and should have
a favorable ambience [not close to a red light area, wine shop, slums or
shanties and the homes should be far away from aute stands, bus stations,
railway stations, road side stalls) with adequate privacy for the residents.

3. The home/shelter should be well connected with other amenities such as water,
electricity, sanitation, approach road, etc. Care should be taken to ensure that
the physical infra-structure allows no undesirable outside contact.

Standard Il : Security

1. The home should have 24 hrs security arrangements. Without appearing
custodial in nature the home should ensure adequate security fo the residents.
The security persons should be free of any addictions and they need to be
trained.

2. All inflammatery or hazardous substances such as kerosene, petrol, pesticide,
phenol, medicines, acid, bleaching power, soaps, rat killers, especially
sedatives etc., should be kept securely, out of the residents. Field security plan
should be in place (fire exit marketing). There should be a regular fire drill.
Basements should not be used for residential purposes. Stock register of all the
above mentioned hozardous substances should be maintained and regular

stock taking (monthly) should be monitored.
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For residents who are suffering from psychological disturbances any task with
sharp/hazardous instruments/substances such as knives,, screw drivers, ropes
and wires should be avoided to extent possible and if unavoidable fo be done
under proper supervision.

All doors (bathroom, toilets, kitchen, storage, bedrooms) should have provision
for opening from outside in cases of emergency.

Mo visitors for residents should be allowed in the home without requisite vetting
and permission. The home should have a visitors policy which should include
arrangements to screen and interact with visitors away from residential area
within the campus. The best interest of the resident should be the guiding
principle. All visits should be documented in a well maintained visitors book that
will record all details such name, designation, organization/institution, address
etc Proper check of staff at entry and exit should be done and CCTV cameras
may be installed in visiter's room.

No resident should have access to mobile phones and any phone call made
should be under supervision.

Standard Il : Legal Custody and Arrangements for Leave from home

1.

Legal custody of residents must be under the supervision of the Child Welfare
Committee (if minors) ar the Service providing Organization or any other
competent authority dealing with the issues of women and/or children of the
area as the case maybe.

A social worker must accompany the residents (who are at risk to coercion and
exploitation) whenever she leaves the place of safety. The home should have
protocol for different circumstances when the resident may leave the home
unaccompanied by staff. Such protocol should be evolved by a risk assessment
and risk reduction information.

Standard IV : Confidentiality

1.

The resident should not be exposed to the medial and complete confidentiality
should be maintained about the facial and other personal identity of the
resident. This is valid at all stages from rescue to prosecution and social
reintegration and thereafter. All case records especially medical records should
be maintained with utmost confidentiality.

No information about a resident will be given to any ouisider without the
permission of the authorized person and the informed consent of the resident.
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Standard V : Basic Infrastructure Facilities :

1.

The home should be well ventilated, with cdequate space (approximately
@50-60 sft per resident, foilets and bathrooms at a proportion of 1:5.)

The home should have well ventilated kitchen, @ commen heall, counseling
room, medical room, dining hall, bedrooms, quarantine room, storage facility
and staff quarters and no basements should be used for residential purposes.

The home should have open space for recreation, washing/drying
arrangements which ensures privacy.

The residents of the home should have access to public facilities such as garden,
playground and recreational facility etc.

Each resident should be provided with individual cot, bedding, 2 bed sheets, 1
blanket and pillow, mosquite nets per year.

Universal care processes should be established which enables the home to
provide for the special care needs of HIV positives, disabled, pregnant and
lactating mothers and severely sick residents without any stigmatization or
isolation.

Standard VI : Staff recruitment /Training :

1.

Staff should be recruited only after adequate screening about their past record
and assessment of their skills and aftitude. Special care should be token to
ascertain any indications of past criminal record or association, psychological
disorders, addictions (alcohol, tobacco, gutkha, drugs etc).

All staff irrespective of the post should be given induction training and
adequately sensitized on aspects of trafficking, needs of trafficked residents,
trauma care, first aid and counseling.

Standardized training module hosto be developed with regular updates.

One head of the home with a postgraduate degree, Two Trained counselors
one with MSW and other with MA psychology with special training on trauma
care should be recruited on a fulltime basis, and where one counselor is fo be a
resident and other may be a non-resident for better functioning. The home may
also choose to use primary level peer counselors wha are present in the home
all the time and supported by secondary level professional counselors as
mentioned above.
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The home should have the following human resources for better operations for
a average of 50 residents with.

a. 1 fulltime resident Warden/Superintendent who should be at least a
graduate.

b. 2resident Cooks

c. 4 caretakers with a minimum SSC education

d. 1Accountantcum Dacumentation personnel

e. 2 Security personnel with a reading and writing skills
f.  Parttime life skill trainer

g. A Panel of Medical practitioners (both government and private) should be
identified to attend to the needs of the residents at any time of requirement
and appropriate budget should be extended for medical kits, transport and
honorarium.

h. For legal assistance it should be converged with existing free legal aid
service. If such services are not easily available a budget may be provide for
legal suppert and assistance till such a time mainstream services can be
occessed.

Standard VIl : Home Management

1.

The residents should be directly involved in the day fo day management of the
home. All residents should be part of the general bady in running the home. On
democratic lines commitiees should be chosen from the general body which
will suppert in the management of the home on different aspects.

The committee should be reconstituted every 3 months and every resident in the
home should be given a chance to be an active commitiee member.

All process of the committee meetings, staff meetings, general body should be
well documented.

Standard VIl : Induction of the residents :

1.

As soon as a resident enfers o home she should be received with a welcome kit
which will consists of two pairs of cloths, towel, foiletry (tooth brush, tooth paste,
soap, sanitary napkins, powder, shampoo sached, hair oil, comb etc)

In the first on hour the new resident should be allowed to take bath and fresh in
a1

58

Handbook on Human Trafficking for Judicial Officers in Telangana



5.

up. A light snack with water should be provided as the initial formalities are
completed.

Older residents trained, as barefoot counselors should be given the task of
receiving a new resident and introducing her to the other residents. As a part of
the reception atour of the home should be given.

If the resident is brought during the night she should be allowed to rest and
personal profile and other documentation formalities should be taken only the
next doy after the resident is feeling rested.

Develop and establish moral support with the newcomer.

Standard IX : Induction and Orientation

1

The preliminary assessment report of the new resident should be recorded on
the prescribed format. The profile of the resident will be updated periodically.
A photograph of the victim should be taken at the earliest suitable time.

As a part of the personal profile care must be taken to establish the true identity
of the resident such as her real name, whereabouts of family members,
community members, relatives, next of kin, address etc. Updating can be done
in a phased manner and computerized.

The resident should be provided all information regarding the procedures,
rules and facilities in the home. She should be also infermed about her legal
and civic rights. A grievance/ redress mechanism should be created.

The resident should be informed about all the benefits she is entitled from the
government such as immediate relief of Rs. 10,000/- and all other
rehabilitation package such as livelihood skill, livelihood options, education for
her children etc as per the GO MS No. 1 dated 3-01-2003.

The resident should also be informed and counseled about the routine medical
tests and examinations she will be asked to undergo ond also the tests for which
she has to provide informed consent. The resident's consent for HIV test is
necessary. The resident should be told why the test is being taken and the
importance.

Only after the resident is well oriented (may take a minimum of twe weeks) an
undertoking should be token by the resident on her choice to
rehabilitate/reintegrate.
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Standard X : Recerding and Documentation

1.

As soon as the resident is admitted her personal profile should be recorded in @
specified format (annexed). The said profile should be updated regularly.

The profile to be recorded only when the resident is mentally prepared for the
same. The persons responsible for recording/documenting the profile should
be trained mainly on communication and decumentation. He/She needs to be
patient with the residents and ensure authenticity.

There should be separate files maintained for each resident which should
include a profile consisting of personal details, informed consent and referral
records with a medical file consisting of medical reports, treatment plan and
prescriptions. Confidentiality to be well maintoined especially in the case of
residents being HIV positive.

Seporate registers should be maintoined for aottendance, visitors,
incoming/outgoing and restoration/reintegration.

There should be a victim care plan which should take into consideration the
educational bockground and interests/talents/skills of the victim (to be
recorded in a prescribed format for all residents and kept in the personal
profile). Individual care plans should be made based on this and appropriate
training to be imparted taking into consideration the emerging areas of human
resource requirements. This care plan should be updated from time to time for
each resident even after repatriation and follow up.

Standard X! : Tracking Systerns

1.

Homes should maintain all relevant details on the resident after the rescue
process (FIR copy, remand dairy). A complete record of the resident's contact
information(names of relatives, address, phone number etc.) should be
maintained in the resident's confidential file. Authenticity of the resident's
information should be ensured. A recent/latest passport size photo of the
resident should also be kept in the confidential folder. Profiles of the close
associates to be secured & maintained. All relevant infermation should be
comprehensive and form a part of the initial assessments.

Standard Xl : Health and Medical Support

1.

Immediately after o resident is admitted she should be provide immediate
medical support (check up, treatment for immediate ailment etc). Pediatric
support should be given for children accompanied and a check up by @
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10.

11.

12.

gynecologist if the women is pregnant.

Medical Tests for HIV/AIDS should be done only ofter the resident gives her
informed consent.

Each home should haove facilities for health check-ups by a registered medical
practitioner, gyneceologist, pediatrician, referral to external medical experts,
hospitals, and facilities for hospitalization, on an os-needed basis.

Home should have trained caretakers to provide appropriate care and support
for HIV positive residents for early management of opportunistic symptoms. All
staffin the Home must be trained in HIV care and support.

Home should have referral networks with mental health professionals
(psychologist, psychiatrist, psycho-therapist etc) and mental health institutions
for immediate and timely support for psychologically disturbed residents.

Home should have referral network with de-oddiction centers for those
residents who have a problem of substance abuse/alcohol addiction.

Each home should have a first aid box with basic medicines and equipments
such as thermometer and updated medical record of each resident. It should be
replenished on a regular basis and medicines should be checked regularly for
their expiry date.

Home should have arrangement for caretakers who will escort residents during
hospitalization and also facilities for fransportation of a sick resident.

Home should maintain proper registration of births and deaths.

Home should have o corpus fund for health related emergencies such as
special health conditions, funeral rites.

At each Home, safe drinking water, sufficient number of bathrooms and toilets,
fans and proper ventilation, mosquito nets and proper drainage systems
should be in place to ensure the health of all residents.

Residents should be provided a nutritious diet. Care should be taken to cater to
special needs of residents who are HIV Positive, lactating mothers as per the diet
chart. The menu for the week should a part fo the home mommittee decisions.

Standard Xl : Counseling and Therapeutic Support

1.

There should be both professional and peer counselors-preferably female in a
home who would provide immediate trauma care and long term counseling for
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the residents.

The ambience of the home should be therapeutic in terms of non-judgmental
aftitude of the staff, along with avenues for relaxation, recreation and spiritual
growth and activities for executing responsibilities and to gain confidence and
control. lllustrated activities include indoor & outdoor sports, physical exercise,
cultural activities, workshops, study material, magazines, music, meditation,
yoga, gardening ete.

There should be both individual and group counseling for the residents. Peer
counseling including group discussions should also be promoted.

Residents showing symptoams of psychiatric disorders should be immediately
referred to professional psychiafrist.

Standard XIV : Life Skills

1.

There should be daily classes for residents on life skills such as grooming,
socialization, communication, conflict management, stress management and
leadership. Both formal and informal processes, including mentering and
exposure visits should be used.

Innovative and creative tools of teaching life skills should be used such as
art/craft etc which will restore a sense of well being and dignity.

Standard IV : Education

1

Residents who have no formal education should be helped to obtain education
through Akshara Jyothi, Vidya program or any other aduli education program.

Residents who have basic literacy and have an aptitude for further education
should be helped to enroll n NFE pragrams including open school/university
for continuum of educational process.

Take all measure to mainstream minor residents in normal schools on pricrity
basis.

Children of residents should be admitied to either residential hostels or in
schools. If in private schools, join through sponsorship preferably from
Government. If in Government School the Government should take care of all
the expenses for education.

Any decision to send the resident frem the sheller to any outside place should be
taken only after security concerns are safisfactory.
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Standard XV : Diet & Nutrition

1. Home committee should prepare weekly diet chart for the home in consultation
with the Superintendent/Warden. Care should be taken to ensure the needs of
the residents are incorporated as much as possible.

2. Special diet chart should be prepared for loctating mothers, infants, and
pregnant residents, residents with special conditions such as HIV/AIDS,
diabetes etc and sick/bedridden residents.

Standard XVII : Livelihood Training

1. Residents should be admitted to livelihood training within two months after
admission to shelter/home.

2. In collaboration with reputed technical training institutes (Mahila Pranganam,
SETWIN, ITl, Community Polytechnic) viable, sustainable and job oriented
trades should be taught o the residents. The residents must be allowed to
oppear for certificate exoms or diploma by government or reputed cerfified
ogencies such Intermediate Board, State Board for Technical Education for
better employability.

3. It should be ensured that all livelihood training should lead to job placement
after the stay in the home.

4. Corporate fie up should be explored for developing livelihood training which
increases the employability of the resident.

Standard XVIII : Livelihood Option/Economic Empowerment

Economic Rehabilitation Plan for each resident should be developed Formation of
SHG must be encouraged to access micro-credit finance, start placement services
for open employment, support for starting small businesses etc.

Standard XIX : Legal Aid / Assistance

1. The home should have a part time professional legal advisor (reputed
odvocate) who could provide legal aid/assistance to the residents.

2. Tie up should be made with enforcement agencies to recover all properties of
the victim from the place of exploitation.

3. The residents should be provide all assistance if she is a witness in a case and if
need be additional protection as a part of victim witness protection. Care must
be taken to take complete consent of the resident for her to become a witness.
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4.

The legal advisor should provide the residents preparation for trial {through
mock trail or any other role play/discussion method).

Legal assistance shall be provide unconditionally, that is it shall not be conditional
upon the victim/survivor's willingness to serve as a witness. Use existing legal
aid/assistance structures fully, and in case of non-availability of Govt. legal aid cell,
services of on advocate moy be used.

Standard XX : Civic Benefits

1.

A requisition on behalf of the resident in the prescribed format should be
submitted to the District Collector through the Praject Director, Women
Development Child Welfare for allocation of housing, ration card, voters 1D
and other civic benefits entitled as rehabilitation package for the resident. Care
should be taken that these benefits reach the resident within a stipulated period
of 6 months after being rescued. It should be further ensured that these benefits
do not stigmatize the resident but instead mainstream the benefits with the
tamily/community. It should also provide benefits for the second generation
taking care to see that it reaches the male child also.

Standard XXI : Restoration and Repatriation

1.

Any formalities for the restoration/repatriation process should begin only after
gefting the informed consent of the resident.

Restoration/repatriation plan for a resident should be undertaken only after a
complete home investigation (format enclosed)is dene. The home investigation
should include and assessment of the family (are they involved in trafficking),
family and community's willingness to accept the girl and the family's
enviranment.

Before a resident is restored/repatriated o detailed discussion should be held
with the resident and the restoration team on what explanation should be given
ta the family on her absence fram her village/slum/community. The resident's
version should be adopted as the final version.

Proper record and documentation (photos, undertaking from parent/guardian)
should be maintained for all restoration undertaken.

Mo rescued victim shall be sent back to the family without adequate assessment
and without ensuring social acceptance and family support. State will ensure
that repatriation is carried out depending on how safe and nurturing the family
environment is for the victim. If and when the victim chooses to return to an
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abusive family situation, the state would need fo intervene and repatriate the
vicim to an institution which can protect and care for the individual.
Repatriation will be done after the stay in a shelter.

6. States shall werk out the details of the repatriation procedures and structure
and mainstream them in order to facilitate the smooth and efficient repatriation
of the victims and their dependent minors.

7. The members of the professional and (preferably) voluntary sector
organizations who haove had some helping interaction with the victim shall be
represented in the process of repatriation.

8. Mo rescued victim shall be sent back to the family without fully ensuring that the
victim shall not be re-trafficked.

9. The victim being repatriated should be counseled and prepared to return to the
country origin after providing her with adequate medical and psycho-sacial
care as well as after empowering her through basic life - skills so that she can be
reintegrated in main steam life.

10. Adequate financial assistance should be provided for meeting the needs of
rescued victims during travel while repatriating them to their families or
institutions in source areas,

11. Adequate provision for dearness allowance for police escort or any other
authorized escort during such travel should be made by the government.

12. It should be ensured that the legal formalities should be completed for the
residents before being restored or repatriated.

Standard XXII : Follew Up

1. Forthe first six months after the restoration is done monthly follow-up should be
done. Thereafter the follow up could be done once a quarter for the next one
year,

Follow up pregram should ensure the following :
* Protection against re-trafficking and agaoinst commercial sexual exploitation
¥ Protection agaoinst Stigma and Discrimination.

# Protection against any other exploitation.

¥

Optional link with a variety of professional support systems.
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» Confidentiality

» Reorientation.

* Restoration/ensuring/exercising of full citizen ship rights.
Livelihood option.

mental health

* Restoration/ensuring/exercising of rights over parental ancestral and
community property and entitlernents.

# Survivor friendly.

2. Monihly follw - up should be provided for the first six-months and thereafter
whenever required, fo ensure that the victim receives adequate support and
does not get re-jtrafficked. Adequate follow-up of the victim supervised by the
Child Welfare Committee or any other competent authority dealing with
women / children along with the close cooperation of other recognized
organizations should be mandatory for a period of three years after the victim
has been repatriated.

XX : Social Reintegration

1. Those residents whose families do not accept them and for those whose families
are not conducive space for restoration (for example parent's involved in
trafficking) special efforts should be made to support the resident to stand on
their feet and slowly in a phased manner supported to live in the society
independently.

2. It should be ensured that no rescued victim is sent back to the tamily without
ensuring social acceptance and family support to the victim in order to prevent
re-trafficking and further commercial sexual exploitation.

3. Collaborations with appropriate government or non-gevernmental
organizations should be made to provide employment services/
entrepreneurship development training, which will include skills, knowledge,
and resources, marketing skills and micro-credit at the district where the
resident is reintegrated.

4. The Home shall conduct outreach / support aclivities, or shall oversee the
delegation of those activities fo other organizations or individuals in
accordance with the Reintegration Plan. Outreach support activities shall be
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conducted only with the consent of the victims.

In trafficking cases where the entry of the victim in the Rescue Home is very late
(e.g. the Home is meant for residents / victims up to the age of 18 and the victim
enters af the age of 17) there is o need to extend the protective cover of
residential services for a longer period. Some protective cover for the rescued
person shall continue even after reintegration through Drop-in Centers, and
After-Care Homes.

Standard XXIV : Accountability

1.

All homes run for the purposes of trafficked victims should be directly
accountable to the Department of Women Development Child Welfare. The
minimum standards prescribed should be adopted irrespective of whether it is
government funded or private funded.

All home should have certification of implementing standards.

Standard XXV : Monitoring

1.

The convener of the Anti Trafficking District Co-ordination Committee (Assisted
by the Empowered Commitiee including NGO, Government & Civil Society)
Who is also the Project Director, Women Development Children Welfare with
the support of other members should menitar the homes every two manths. The
monitoring and review report should be submitted to the Secretary, Women
Development Child Welfare through the Director, Women Development Child
Welfare.

Within the home there should be staff meeting fortnightly to implement the
minimum standards. There should also be monthly meetings with the residents
to review minimum standards.

Feedback on the minimum stondards should be used to improve on the
management of the home. Once in @ month management meetfing on the
improvement of of the standards.

Menitoring should be participatory (Survivors, NGO and Govt. Officials) with
the aim to strengthen the standards.

Half yearly self audits and external social audit should be done annually apart
from ensuring total transparency in matters relating to receipt of funds,
expenditure.

//Forwarded :: by Order //

SECTION OFFICER
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(i) 70% of the seats in each of the diploma courses in WTTI shall be
reserved for complete orphans, destitutes including trafficked victims
etc, and other destitutes in that order, in the "Smt. Durgabai Desmukh
Women Technical Training Institute”, Hyderabad (WTTI)

(i) The candidates shall be exempted from appearing for CEEP exam but
should have however passed the minimum Tenth (10th) Class

(i) The rule of reservation shall be followed to the extent of availability of
opplicants belonging to the categories concerned. 3% reservation for
Physically handicapped shall be maintained

(iv) The remaining 30% shall be filled by the Technical Education Dept., as
per their prescribed procedure

{v] The fees for the students belonging to BCs, Scs, & Minorities from out of
that 70% category shall be got reimbursed by the concerned welfare
departments. In respect OCs & complete orphans whose caste status is
not known, the fees shall be reimbursed by the Women Development &
Child Welfare Department.

(vi) The head institutions concerned that is Children home, State home /
Service home efc, shall be personally responsible to verify the
background of the applicant and shall issue a cerificate in the format as
enclosed Annexure - | He / She shall sotisty himselt / herself before
issuing the certificate. Any wrong certification without verification of
facts shall entail stringent action and prosecution of the concerned staff.

(vii) The applications of the eligible girls shall be forwarded by the Head of
the institution concerned to the Project Director, Women Development &
Child Welfare who shall cause verification and submit the same fo
Director. Women Development & Child Welfare Department

(viii) A committee headed by Director, Women Development & Child
Welfare, the Principal WTTl and one of the RDDs nominated by the Govt.
shall screen the applications received and finalize the list of eligible
candidates for admissions. The list of eligible candidates shall be placed
on the website / on the nofice board of the Project Directors and the
institutions concerned for receiving represenfation if any. The
representations, shall be disposed of by the committee, if required by
causing verification and the final selection list declared by the Directer,
Women Development & Child Welfare Department. The Director,

k1]
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Women Development & Child Welfare shall in consultation with the
Director, Technical Education / Principal WTTI draw up a schedule every
year accordingly.

3 This order is issued with the concurrence of the Higher Education Department

(BY ORDER AND IN THE NAME OF THE GOVERNOR OF ANDHRA PRADESH)

M. CHAYA RATAN
PRINCIPAL SECRETARY TO GOVERNMENT
To
The Director, Women Development & Child Welfare, Hyderabad
The Commissioner, Technical Education Andhra Pradesh Hyderabad
The Accountant General, Andhra Pradesh Hyderabad
The Education (TE.l) Department, Hyderabad
The Pay and Accounts Officer, Hyderabad
The Education (Technical Education) Department
The General Administration (AR&T( Department
The Finance and Planning (BG) Department

The Principal, Smt. Durgabai Deshmukh Government Wamen's Technical Training
Institute, Hyderabad through Diredcior, Women Development & Child Welfare,
Hyderabad.

Copyto:-
PS. to Chief Secretary
PS. to Joint Secretary to Chief Minister.
PS. to Minister (WD, CW & DW)
All section sin Women Development & Child Welfare Dept.
The Commissioner, Information and Public Relation, Hyderabad.
SF/SC.
//FORWARDED BY ORDER//
SECTION OFFICER
(PTO for Annexures..)
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1.3

11.4

1.5

11.6

b) sending a written request to the local police of the rehabilitation location for
protection of the rescued labourer against possible harassment and
intimidation by the offender or his associates, and

¢) sending a written request for rehabilitation of the rescued labourer to the
relevant officials of the DA, including the DM, of the rehabilitation
location, including,

» name(s), final address(s), contact detail(s) of the labourer(s),

e name(s) of the offender(s), if available

« certified copies of the Identification Form(s) and Release
Certificate(s),

+ identity card(s) of the labourer(s), and

* receipt(s) of any rehabilitation given to the labourer(s).

DM or SDM shall ensure that his representative along with the police accompanies
the labourer during such repatriation. At all times, the DM or SDM shall ensure
that the offender is not allowed to come into contact with the labourer,

The pendency of investigation or trial in relation to commission of offences under
the BLSA shall not stand in the way of repatriation of the labourer and / or his
family at any stage.

Where a labourer has been repatriated but, in the opinion of the Designated
Magistrate, is later required to be summoned for evidence, the Designated
Magistrate should ensure that any expenses incurred by the labourer or witness in
this regard are met and that such labourer or witness is given adequate protection
during and post trial.

For offences under laws other than BLSA, where statements under Section 161
CrPC are required to be recorded, the DM or SDM shall ensure that the same is
done at the earliest, prior to repatriation,
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